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FOREWORD 


ARTHUR LarRson* 


Emerson once said that, if you take a jar of honey and turn it up- 
side down, the first two-thirds of the contents will pour out almost 
immediately. But you could be turned into a marble statue and hold 
the jar into eternity, and the last one-third would never all come out. 

So it has been with workmen’s compensation in America, In the 
decade from 1911 to 1921, when revulsion against the inadequacies of 
common law remedies for industrial injuries was at white heat, work- 
men’s compensation laws burst across the country so rapidly that all but 
eight states had such laws by 1920. 

It took thirty years to cover the remaining eight. 

Similarly, for various reasons chiefly having to do with adminis- 
trative difficulty, coverage of the original acts was incomplete, as to 
employers and employees coyered, kinds of injury and disease, and cir- 
cumstances of injury. In forty years we have never been able to close 
those gaps. 

As to coverage of persons: we still see the same old exceptions in 
most states: agricultural, domestic, charitable, educational, small-firm. 

As to kinds of injury and disease: we still in some states see, for 
example, narrow schedules of occupational disease, and discrimination 
against mental and non-traumatic harms. 

As to circumstances of injury: we still see a variety of restrictions— 
“by accident,” narrow “arising-out-of” tests, and the like. 

The reason for this honey-jar phenomenon is not at all mysterious. 
The same thing has happened in almost every field of remedial legis- 
lation or action. We get perhaps something under half of the work 
force covered by minimum wage legislation and two-thirds by un- 
employment compensation; we reduce air and automobile accidents to 
a certain level; we get teacher shortages down to a certain point; then 
we seem to conclude that the unsolved problems and evils are, though 
unfortunate, somewhat tolerable, and we ease up on the pressure for 
improvement. The most potent groups and organizations lose some of 
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the original burning fervor for reform. The unprotected minority are 
apt to be weak and unorganized. 

Of course, improvements are constantly being made in workmen’s 
compensation. 

But the trouble is that the new demands on workmen’s compen- 
sation are outrunning the progress being made in catching up with old 
deficiencies! 

We must remember that we are dealing with a piece of legislation 
that, in essence, is a product of the Gay Nineties. Most of our acts, 
as mentioned above, are themselves over forty years old, and they in 
turn were heavily patterned after the British Act of 1897. 

In some states, compensation acts, by virtue of constant amend- 
ment, have been brought to a reasonably advanced state. But even the 
best acts are unprepared for many of the demands put upon them by 
the new conditions of today and tomorrow. 

Let us merely list several of the contemporary developments that 
require adjustment in compensation laws. 


CorRELATION WirH OTHER SociAL INsuRANCE. When work- 
men’s compensation started, it had the field to itself. Now there is an 
urgent need to incorporate specific provisions defining the relation of 
workmen’s compensation benefits to social security and unemployment 
insurance benefits, as well as to lesser systems. 


ATOMIC RADIATION AND OTHER New Hazarps. Entire new 
categories of injury and disease are already upon us, and others may be 
looming in the future, States with specific lists of covered occupational 
diseases are still far from catching up with diseases that were well identi- 
fied over twenty-five years ago, such as silicosis. Must we again wait 
twenty-five years before we get around to dealing with radiation poison- 
ing, hard metal poisoning, and other new diseases? 


MENTAL AND Nervous Inyury. When the original acts were 
passed, mental injury was too elusive to be easily handled as a subject 
of liability. We still have much to learn, but we know enough by now 
to test work-connection ,in most cases, and we have little excuse for 
continued slighting of this peculiarly tragic kind of disability. 


ConFiict oF Laws. Jurisdictional questions have multiplied in 
recent years, because of the high volume of interstate employment in 
transportation, construction, and commerce. The gears of our state 
conflict of laws sections are wildly out of adjustment. Sometimes they 
pile up all over each other, with great clashing and jamming. Some- 
times they miss each other completely, so that the purpose of compen- 
sation is thwarted altogether. 


New EmpLoyMeEnts. All kinds of new categories of employment 
are appearing, many of which miss coverage in the usual act: civil de- 
fense workers; workers on industrial farms; quasi-independent con- 
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tractors, who are employees in fact but contractors under common law 
tests. 


Seconp Injury Funps. Great strides have been made in employ- 
ment of the physically handicapped. But many acts still do not have a 
good second-injury provision to facilitate this kind of employment, 
especially when the impairment is more subtle than obvious loss of a 
member. 


REHABILITATION. Techniques of rehabilitation have been vastly 
advanced in recent years. Yet only a minority of statutes make a 
specific effort to supply both the administrative supervision and the 
financial support that are necessary to make rehabilitation a standard 
concomitant of compensation recovery. 

Many other examples of this kind could be given, but these may 
serve to support the basic contention, which is that the problem of work- 
men’s compensation is getting away from us faster than we are catching 
up with it. 

What can we do about it? 

Most of all we need, before much longer, to make a Big Push. 
Improvements as usual will not do the job. 

I want to call particular attention to the fact that I am not talking 
about liberalization and generosity as such; I am talking about improve- 
ment. Often improvement will take the form of liberalization. But 
often it takes the form of greater efficiency and resultant savings—as 
when duplications between social insurances are eliminated, or costly 
jurisdictional questions avoided, or compensation benefits and premiums 
reduced by putting rehabilitated men back to work. 

As one contribution to the special effort needed, especially in 
meeting the sort of newer problems mentioned above, several of us in 
the Labor Department prepared a check-list of successful and useful 
provisions for compensation acts. Although we had consulted with a 
number of state administrators in advance, and although we offered the 
draft merely for the convenience of states, the project fell victim to 
the misguided notion that this modest and gentle service was really a 
veiled campaign to federalize workmen’s compensation. However, I 
understand that this draft is still being used as a guide in a number of 
states and has had an impact on specific legislative changes. It can 
serve a valuable purpose in making available to each state, in one place, 
the fruits of the best efforts, trials and errors, and draftsmanship, of 
all states, 

Of course, legislation is only part of the process of amelioration. 
Judicial decision contributes a large part toward helping the acts carry 
out their real purpose with increasing effectiveness. It is gratifying to 
watch the steady rounding-out of case law on such issues as the aggressor 
defense, hotel-fire injuries, heart attacks caused by normal exertion, 
and dozens of other similar developing doctrines. Now and then, in 
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place of this measured advance, we see a display of dazzling decisional 
progress—as in the case of Michigan recently. 

The kind of improvement we need will require special efforts on 
all fronts: judicial, legislative, administrative, medical, academic, and 
professional. 

This symposium is a contribution to the kind of basic under- 
standing which must be central to any successful effort, and I com- 
mend the thoughtfulness of the editors of the Ohio State Law Journal 
in making it available to us. 











THE OHIO COMPENSATION SYSTEM 


James L. Younc* 


The first workmen’s compensation law in the State of Ohio,’ 
enacted in 1911, was without benefit of specific constitutional authoriza- 
tion, The first enactment provided for voluntary participation by both 
employees and employers on a ten per cent and ninety per cent contribu- 
tion rate and was held to be constitutional with emphasis placed upon the 
fact that participation was voluntary.” Summarizing a study commission’s 
report the court had the following to say concerning the motivation for 
the enactment: 


[T]he system which has been followed in this country, of 
dealing with accidents in industrial pursuits, is wholly unsound, 
that there is an intelligent and widespread public sentiment 
which calls for its modification or improvement, and that the 
general welfare requires it. That there has been enormous 
waste under the present system, and that the action for personal 
injuries by employee against employer no longer furnishes a 
real and practical remedy, annoys and harasses both, and does 
not meet the economic and social problem which has resulted 
from modern industrialism.* 


Subsequently, in 1912, section 35, article II of the Ohio Constitution 
was adopted providing for compulsory contribution to the state insurance 
fund by employers. The amendatory enactment‘ passed pursuant to the 
constitutional authority was challenged with regard to the method of 
establishing public contribution and its constitutionality was upheld.® The 
court reviewed the development of workman’s compensation in’ Ohio 
and said: 


After the enactment and the decision just referred to, Section 
35, Article II, was adopted by the people as an amendment to 
the Constitution. The obvious purpose of the amendment was 
to empower the legislature to enlarge the scope of, and to 
fortify the purpose intended to be accomplished in the original 
act. The section enables the legislature to pass laws “establishing 
a state fund to be created by compulsory contribution thereto 
by employers, and administered by the state, determining the 
terms and conditions upon which payments may be made there- 





*Administrator, Bureau of Workmen’s Compensation. 

1102 Ohio Laws 524 (1911). 

2 State ex rel. Yaple v. Creamer, 85 Ohio St. 349, 97 N.E. 602 (1912). 
3 Jd. at 389, 97 N.E. at 604. 

4103 Ohio Laws 72 (1913). 

5 Porter v. Hopkins, 91 Ohio St. 74, 109 N.E. 629 (1914). 
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from.” It is manifest that the purpose was to leave no doubt 
as to the power of the legislature to pass a compulsory act 
providing for an insurance fund which should be contributed 
to by employers only.® 


It is apparent, therefore, that the authorization for legislative enact- 
ment in the field of workmen’s compensation has a two-fold course. 
It flows from article II, section 35 of the Constitution and also from 
the inherent police power. The adoption of article II, section 35, did 
not, through specific grant of power, alter the fundamental source of 
authority. Rather, the constitutional grant is an implementation of the 
general power and the validity of compensation legislation rests upon 
the authorization of the police power as well as the specific grant.” 


THE EMPLOYER’s OBLIGATION UNDER THE ACT 


In specific terms the constitutional amendment provides that 
amenable employers are required to pay into a state fund for the purpose 
of providing compensation for injured employees and that compliance 
shall relieve the employer from responding in damages at common law.® 
The employee has given up his right of action for negligence in return 
for a specified remuneration unrelated to fault and the employer has 
given up his common law defenses and obtained immunity from suit 
for damages in return for his contribution to the fund. 

The employer’s first obligation is to make his contributions to the 
state insurance fund. All private employers who have three or more 
persons under contract of hire in the regular course of business are 
amenable to the act.® 

The compensation act extends to all such employers engaged in 
intrastate commerce and also all those engaged in interstate and foreign 
commerce except where the Congress of the United States has estab- 
lished another rule of liability or method of compensation. Where both 
situations exist, the provisions of the compensation law extend only to the 
area of intrastate activity clearly separable and distinguishable from 
interstate and foreign commerce upon written acceptance by employer 
and employee subject to the approval of the Industrial Commission.’® 

All occupations or industries are classified by the Industrial Com- 
mission according to their degree of hazard and a rate of premium com- 
mensurate with the hazard is fixed in order to create a solvent fund for 





8 Jd. at 80; 109 N.E. at 631. 

7 State ex rel. De Torio v. Industrial Comm'n, 135 Ohio St. 214, 20 N.E.2d 
248 (1939); Fassig v. State ex rel. Turner, 95 Ohio St. 232, 116 N.E. 104 (1917); 
Porter v. Hopkins, supra note 5; State ex rel. Yaple v. Creamer, supra note 2. 

8 On10 Const. art. II, § 35. 

® Onto Rev. Cope § 4123.01(B) (2) (1953). 

10 Onto Rev. Cope § 4123.04 (1953). 
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the purpose of paying compensation.’’ Similar provision is made for the 
public fund and the occupational disease fund.’ Private employers 
are required to make their premium payments semi-annually in January 
and July of each year.'® 

Coverage to an employer is effective on the weekday, not a holiday, 
following actual receipt of premium remittance by the Treasurer of 
State who is the custodian of the state insurance fund. This effective 
date is by rule adopted by the administrative agencies." The constitu- 
tionality of the rule was upheld in the case of State ex rel, Herbert v. 
Saunders.*® 

An employer is liable for premium during periods of amenability 
even though non-compliance may prevent him from receiving the benefits 
of the compensation law, Default in premium payment of less than 
sixty days duration may be waived at the discretion of the Industrial 
Commission for good cause shown and protection of benefits and immuni- 
ties may be thereby extended to such an employer and his employees.”® 

Pursuant to statutory authority’? the administrative agencies have 
adopted rules to merit rate employers for the purpose of encouraging 
accident prevention. Merit rating may result in a modification of up to 
eighty-five per cent as a credit or a penalty depending upon the comparison 
of that employer’s experience with that of all others in his classification. 
An employer with at least six months experience and paying at least 
$1,000 in premium in the maximum five year experience is automatically 
eligible for merit rating.’® 

No agreement by an employee to waive benefits under the workmen’s 
compensation act is valid and no agreement by an employee to pay any 
portion of the premium assessed against his employer is valid.’* Under 
penalty of fine”® an employer is prohibited from deducting any portion 
of the premium which he is required to pay from the salary of any 
employee.” 

Auxiliary to this basic obligation are the requirements to maintain 
records and to forward all information, as requested, for the adminis- 
trative agencies to carry out the provisions of the act.** The employer 





11 Onto Const. art. II, § 35; On1o Rev. Cope, §§ 4123.29, .30, .34 (1953). 

12 Onto Rev. Cope §§ 4123.30 (1953), 4123.31 (Baldwin Supp. 1958). 

13 Onto Rev. Cope § 4123.35 (1953). 

14 Rule 5, General Procedure Rules, OH10 STATE WoRKMEN’s COMPENSATION 
INSURANCE FUND MANUAL (No. 46, 1958). 

1572 Ohio App. 413, 52 N.E.2d 675 (1943). 

16 Onto Rev. Cope § 4123.37 (1953). 

17 Onto Rev. Cope § 4123.34 (1953). 

18 Rule III, General Rating Rules, Ox10 STATE WoRKMEN’S COMPENSATION 
INSURANCE FuND MANUAL (No. 46, 1958). 

19 On10 Rev. Cope § 4123.80 (1953). 

20 On1o Rev. Cove § 4123.99(E) (Baldwin Supp. 1958). 

21 On10 Rev. Cope § 4123.81 (1953). 

22 Oun1o Rev. Cope § 4123.26 (1953). 
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is required to maintain complete pay roll records for at least five years*® 
and all such records relating to expenditures for wages are always to be 
open for audit by the administrative agencies.** 

The second basic obligation of the employer is in relation to claims 
for compensation and their processing. Insured employers are required 
to maintain a sufficient supply of blank forms of applications for bene- 
fits.2> Every employer is required to keep a record of all injuries sustained 
by his employees and resulting in seven days or more of total disability. 
Within a week of the accident the employer is to make a written report 
of such an injury.2* The forms used in applying for benefits contain 
space for the report of injury required in the section referred to. 

By the amendment effective October 5, 1955, the employer was 
granted a right of appeal from an adverse decision both within the 
administrative framework and to the court of common pleas.” The 
amendment obligates the employer to assume the active presentation of 
his interest in the controversy. 

Prior to 1953, the State of Ohio assumed the cost of administering 
the workmen’s compensation law. In that year legislation was enacted to 
collect two-thirds of the administrative cost attributable to the private 
fund from the employers participating in the fund.*® These collections 
are made semi-annually with the collection of premium. 


SELF-INSURANCE 


Employers of sufficient financial ability may, subject to the rules 
and permission of the Industrial Commission, elect to pay compensation 
and benefits directly to their injured employees in amounts not less than 
those specified for disbursements from the state insurance fund. Such 
employers are required to post security for the payments and are required 
to contribute to the surplus fund under the rules of the Industrial 
Commission.” 

Even though an employer has elected to furnish medical services, 
he is required to pay for other medical services furnished in an emer- 
gency or in situations where the Industrial Commission finds that the 
medical services offered by the employer are inadequate.*® 


By statutory provision there is a ban on all contracts to indemnify 
or insure an employer against loss or liability under the workmen’s com- 





23 On10 Rev. Cope § 4123.24 (1953). 

24 Oun1o Rev. Cope § 4123.23 (1953). 

25 On1o Rev. Cope § 4123.07 (Baldwin Supp. 1958). 

26 Ou10 Rev. Cope § 4123.28 (1953). 

27 On10 Rev. Cove §§ 4123.512, .519 (Baldwin Supp. 1958). 
28 On10 Rev. Cope §§ 4123.341, .342 (Baldwin Supp. 1958). 
29 On10 Rev. Cope § 4123.35 (1953). 

30 On10 Rev. Cope § 4123.651 (Baldwin Supp. 1958). 
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pensation law.*! The constitutionality of this provision was upheld in 
the case of Thornton v. Duffy.®* 

As an exception to the ban on indemnification agreements the self- 
insuring employer is permitted to reinsure all or part of his loss in excess 
of fifty thousand dollars from any one disaster or event provided, how- 
ever, that the carrier may not participate in the processing of such claims 
upon penalty of revocation of the right of self-insurance. 

Each self-insuring employer is required to post notices of his compli- 
ance with the law permitting election to pay compensation direct** and 
to post notices supplied by the Industrial Commission quoting the two- 
year statute of limitations pertaining to the filing of claims.** 

In an action against a self-insuring employer who had gratuitously 
offered to file the employee’s claim for compensation and failed to file 
such claim before the expiration of the two-year period specified in the 
statute of limitations, the Supreme Court of Ohio held that no right of 
action against the employer accrued to the employee.*® 


Non-CoMPLYING EMPLOYERS 


An employee of an amenable but non-complying employer may elect 
to bring an action in damages based upon an employer’s wrongful act, 
neglect or default and the employer is denied the common law defenses 
of the fellow-servant rule, assumption of risk and contributory negli- 
gence.*” In lieu of such proceedings, the employee of a non-complying 
employer may file an application for compensation with the administrative 
agencies.** Wrongful act, neglect or default on the part of the employee 
is not a factor in the adjudication of such claim, The administrative agency 
processes a non-complying claim in the same manner as is provided for 
other claims. When an award is made, the employer is given ten days 
to pay the award directly to the claimant or to post bond with the 
administrative agency securing the payment in the amount and manner 
provided in the award. Should the employer fail to comply with the 
order, the administrative agency is required to certify the amount of the 
award, which then constitutes a claim for liquidated damages, to the 
Attorney General. The Attorney General files a civil action against the 
employer in the name of the state to collect the award. The certified 
proceedings of the administrative agency constitute prima facie evidence 
of the facts stated. In a trial of such cause, the employer may raise any 





31 Onto Rev. Cope § 4123.82(A) (1953). 

3299 Ohio St. 120, 124 N.E. 54 (1918). 

33 Onto Rev. Cope § 4123.82(B) (1953). 

84 Onto Rev. Cope § 4123.83 (1953). 

35 Onto Rev. Cope § 4123.84 (1953). 

36 Greenwalt v. Goodyear Tire and Rubber, 164 Ohio St. 1, 128 N.E.2d 116 
(1955). 
87 Ou10 Rev. Cope § 4123.77 (1953). 
38 On10 Rev. Cone § 4123.74 (1953). 
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of the defenses which he did or could have raised at the time of the 
administrative adjudication. A final judgment against the employer en- 
titles the claimant to be paid his compensation in full from the surplus 
fund of the state insurance fund.** The constitutionality of proceedings 
against non-complying employers was established in the case of Fassig v. 
State ex rel. Turner. 

The Workmen’s Compensation Act provides that an employee of 
a subcontractor or an independent contractor who is amenable to the 
act but does not comply therewith shall be considered the employee of 
the person who entered into the contract with the subcontractor or the 
independent contractor unless the claimant elects to regard the independent 
contractor or subcontractor as the employer.*' The statutory provision 
makes it imperative that every prime contractor ascertain the status of his 
subcontractors with regard to compliance with the Workmen’s Compensa- 
tion Act. A complying employer is permitted by statute to enjoin further 
operation by a non-complying employer.*? 


SPECIFIC SAFETY REQUIREMENTS 


By virtue of constitutional authority, the Industrial Commission of 
Ohio is empowered to adopt specific requirements for the protection of the 
lives, health and safety of the employees.** If an employee is injured, the 
Commission is empowered to determine whether or not the injury was 
the result of the failure of the employer to comply with such specific 
requirements as adopted by the Commission or as enacted by the General 
Assembly. If the injury did result from such a failure, the Commis- 
sion is empowered to make an additional award of not less than fifteen 
per cent or more than fifty per cent of the maximum award provided in 
the act. Such awards are paid from the state insurance fund and the 
premium of the employer is increased in an amount which will repay to the 
state insurance fund the amount of that additional award.** 


HANDICAPPED EMPLOYEES 


In 1955, the Legislature of Ohio added provisions covering the 
method of charging losses where injuries are received by handicapped 
persons. This law is designed to encourage the hiring of handicapped 
persons. The enactment enumerates the diseases or conditions for which 
the handicap may be claimed, The employer must supply a list of handi- 
capped persons specifying the statutory condition that is applicable. He 
must, in the event of a claim, be able to establish the existence of the 





89 Ibid. 
49Supra note 7. 
41 Onto Rev. Cope § 4123.01 (1953). 
42 Onto Rev. Cope § 4123.79 (1953). 
43 Onlo Const. art. II, § 35. 
44 Ibid. 
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handicap prior to the injury. Upon adjudication of such claims that 
portion of the disability which is medically attributable to the pre-existing 
handicap is charged to the surplus fund and the employer’s risk is only 
charged with that portion of the disability attributable to the injury apart 
from the pre-existing handicap. Benefits of the section are denied non- 
complying employers.** 





45 Onto Rev. Cope § 4123.343 (Baldwin Supp. 1958). 








THE EMPLOYEE GROUPS COVERED 


R. Brooke ALLoway* 


INTRODUCTION 


In the adoption of the Workmen’s Compensation Act, the Legis- 
lature of Ohio has endeavored to establish as broad a classification of 
employment as practicable in providing for workmen’s compensation 
coverage for those employed in the state or by employers in the state. 
Originally, it was not considered practicable to provide compulsory 
coverage with respect to employers having less than five employees. 
Later in the development of the law, that number was reduced to three, 
and voluntary coverage has been provided with respect to employers 
having less than three employees, so that it is legally possible for every 
person gainfully employed in the service of another in Ohio to be 
protected by the Workmen’s Compensation Act. 

Even in the presence of such broad coverage, however, problems 
of interpretation and legislative intent do arise, and it has been found 
that the question of whether one is an employee or not, within the 
meaning of the Workmen’s Compensation Act, is not always crystal 
clear. 


SraTtuToRY MATERIAL 


The General Assembly of Ohio, in establishing the scope of the 
Workmen’s Compensation Act, has rather fully defined the categories 
of “employee,” “workmen,” and “operative.” These classifications 
include: 


(1) Every person in the service of the state, or of any 
county, municipal corporation, township, or school district 
therein, including regular members of lawfully constituted 
police and fire departments of municipal corporations, and 
executive officers of boards of education, under any appoint- 
ment or contract’of hire, express or implied, oral or written, 
except any elected official of the state, or of any county, mu- 
nicipal corporation, or township, or members of boards of 
education ; 

(2) Every person in the service of any person, firm, or pri- 
vate corporation, including any public service corporation, 
employing three or more workmen or operatives regularly in 
the same business or in or about the same establishment under 
any contract of hire, express or implied, oral or written, in- 
cluding aliens and minors, but not including any person 
whose employment is but casual and not in the usual course 





*Of the firm of Topper & Alloway, Columbus, Ohio; member of the Ohio Bar. 
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of trade, business, profession, or occupation of his employer. 

Every person in the service of any independent contractor 
or subcontractor who has failed to pay into the state insurance 
fund the amount of premium determined and fixed by the 
industrial commission for his employment or occupation or to 
elect to pay compensation direct to his injured and to the de- 
pendents of his skilled employees, as provided in section 
4123.35 of the Revised Code shall be considered as the em- 
ployee of the person who has entered into a contract, whether 
written or oral, with such independent contractor unless such 
employees or their legal representatives or beneficiaries elect, 
after injury or death, to regard such independent contractor 
as the employer.” 


Policemen and firemen receiving municipal pensions are not eligi- 
ble to receive workmen’s compensation payments unless the pension 
received is less than the amount of the compensation to which the 
recipient would have been eligible if no pension had been payable, in 
which event the amount of the pension received is to be deducted from 
the weekly compensation.” 

Volunteer firemen and other persons performing special services 
for the state or any political subdivision are covered employees under 
the act,® as are civil defense volunteers.* 

Employees of employers engaged in interstate or foreign com- 
merce are covered under the Ohio act only to the extent that the field 
of compensation legislation has not been pre-empted by the Federal 
Congress.° 

It is possible for an employee to be covered both by the Ohio 
Workmen’s Compensation Act and by the workmen’s compensation 
act of another state. In this event, any compensation paid to the em- 
ployee by the other state is to be credited against the amount of the 
award under the Ohio law.® In the event an employee of an employer 
amenable to the Workmen’s Compensation Act is in a situation in which 
there is a possibility of a conflict between the application of the Ohio 
act and the application of the workmen’s compensation law of another 
state or states, the employer and employee may agree to be bound by 
the laws of Ohio or by the laws of some other state in which all or 





1 Onto Rev. Cope § 4123.01(A) (1953). 

2Qun1o Rev. Cope § 4123.02 (1953); State ex rel. Van Lieu v. Industrial 
Comm’n, 165 Ohio St. 545, 138 N.E.2d 301 (1956); State ex rel. English v. 
Industrial Comm’n, 160 Ohio St. 443, 117 N.E.2d 22 (1954); State ex rel. City 
of Columbus v. Industrial Comm’n, 158 Ohio St. 240, 108 N.E.2d 317 (1952). 

8 Onto Rev. Cone § 4123.03 (Baldwin Supp. 1958). 

4 Oun10 Rev. Cope §§ 4123.031-.033 (Baldwin Supp. 1958). 

5 On10 Rev. Cope § 4123.04 (1953). 

6 Onto Rev. Cope § 4123.54 (1953). See Prendergast v. Industrial Comm’n, 
136 Ohio St. 535, 27 N.E.2d 235 (1940); Industrial Comm’n v. Gardinio, 119 
Ohio St. 539, 164 N.E. 758 (1929). 
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some portion of the work of the employee is to be performed, provided 
that such agreement is in writing and is filed with the Industrial Com- 
mission of Ohio within ten days after its execution.” On the other hand, 
an employee who is a nonresident of Ohio and who is insured under 
the workmen’s compensation laws of another state is not entitled to 
compensation or benefits for an injury sustained while temporarily in 
Ohio.® 

While compulsory coverage of employees is limited to those of 
employers having three or more regular employees any employer may 
voluntarily pay premiums into the state insurance fund and cover his 
employees, vesting them with the same rights as those covered under 
the compulsory provisions of the Workmen’s Compensation Act.® 

A separate category of employee is established for those engaged 
in “work-relief,” in connection with any public relief employment.’® 

While it is required that every employer of three or more persons 
comply with the Workmen’s Compensation Act by the payment of 
premiums or by election to pay compensation direct,’ it is recognized 
that there will be persons employed by amenable employers who never- 
theless do not comply with the act. Such employees are neverthless 
covered by the Workmen’s Compensation Act, and when the right of 
such an employee has been established, compensation is paid to him or 
to his dependents out of the surplus fund.’* In the event the injured 
employee is employed by an amenable but noncomplying independent 
contractor, and that contractor at the time of injury is engaged in work 
for another employer, the injured employee is entitled to be paid com- 
pensation, as an employee of the prime contractor.’ 


Persons Nor Coverep As EMPLOYEES 


Persons Employed By Employers 
Having Fewer Than Three Employees 


Of course, under the terms of the statute,’* employees of persons 
employing less than three workmen or operatives regularly in the same 
business or about the same establishment are excluded from compulsory 
coverage as of right under the Workmen’s Compensation Act. The 
constitutionality of the Workmen’s Compensation Act as to its classifi- 
cation of employers in this regard has been upheld, both by the Ohio 





TOn10 Rev. Cope § 4123.54 (1953). 

8QOun10 Rev. Cope § 4123.54 (1953). See Industrial Comm’n v. Gardinio, 
supra note 6. 

® Onto Rev. Cope § 4123.73 (1953). 

10 Ono Rev. Cope §§ 4127.01 -.14 (1953). 

11 Onto Rev. Cope § 4123.01 (1953). 

12 On10 Rev. Cope § 4123.75 (1953). 

18 Qn10 Rev. Cope § 4123.01 (1953). 

14 J bid. 
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Supreme Court and the Supreme Court of the United States.’ It is 
probable that no person can qualify as a proper party to test the con- 
stitutionality from the point of view of an excluded employee, since a 
holding that the discrimination against employees of employers having 
fewer than three employees was unconstitutional under the equal pro- 
tection clause of the federal constitution would not have the effect of 
extending the coverage of the act to such person. Therefore, any action 
brought in an attempt to test the validity of this classification would 
probably fail.’® As in most fields of the law, there are twilight zones in 
which it is difficult to determine whether or not an employer does em- 
ploy three or more workmen or operatives “regularly in the same business 
or in or about the same establishment.” 


Regularity of Employment 


One of the difficult questions to determine is whether a workman 
or operative is “regularly” employed within the meaning of the Work- 
men’s Compensation Act. Thus, a full-time steelworker, who uses his 
spare time to install storm windows for a grocer, is not a “regular” 
employee of the grocer, either for the purpose of determining his own 
right to compensation when injured, or for the purpose of determining 
the amenability of the grocer, with reference to whether he employed 
three or more workmen or operatives.’7 And a salaried person who 
engages three persons to build a house for him, unconnected with his 
employment, does not thereby become an employer within the meaning 
of the Workmen’s Compensation Act, nor do the three persons so en- 
gaged become employees.’* On the other hand, if an employer engages 
two workmen on a steady basis, in the pursuance of his regular trade 
or business, and occasionally employs three or more when the work 
schedule is heavier, the employment of these extra workmen is not 
casual, but regular, within the meaning of the Workmen’s Compen- 
sation Act.'® 

Although the decisions of the Ohio courts on the question of what 
constitutes a “regular” or “casual” employee are difficult to reconcile, 
the courts have laid down some rules which may be followed to deter- 
mine an employee’s status. Therefore, it appears that each case must 
be considered and decided on its own facts. The Ohio Supreme Court 
has held that workmen are regular employees within the meaning of 
the Workmen’s Compensation Act so long as they are hired to do work 





15 Jeffrey Mfg. Co. v. Blagg, 90 Ohio St. 376, 108 N.E. 465 (1914), aff'd, 
235 U.S. 571 (1915); State ex rel. Yaple v. Creamer, 85 Ohio St. 349, 97 N.E. 
602 (1912). 

16 See concurring opinion of Taft, J., in State ex rel. English v. Industrial 
Comm’n, 160 Ohio St. 214, 217, 115 N.E.2d 395, 397 (1953). 
17 Hoffman v. Powell, 94 Ohio App. 80, 114 N.E.2d 593 (1952). 
18 Phipps v. Redick, 98 Ohio App. 442, 129 N.E.2d 856 (1954). 
19 State v. Gephart, 60 Ohio L. Abs. 463, 101 N.E.2d 787 (1950). 
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in the usual course of the trade, business, profession or occupation of 
the employer and the work involved is of the kind required in the busi- 
ness of the employer and in conformity with the established scheme or 
system of the business. The duration of the employment is not a test of 
its regularity.” 


Independent Contractors 


It is, of course, obvious that in not all instances where one engages 
to perform services for another does that one become an employee. It 
is also inevitable that many difficult questions should arise in establishing 
the distinction between one who performs services for another as an 
employee, and one who performs such services as an independent con- 
tractor. The Ohio statutes, themselves, are silent as to the definition of 
the term “employee” as it is distinguished from one who occupies the 
relationship of an independent contractor. Here, again, each case must 
rest upon its own facts, Nevertheless, the courts have attempted to 
establish some broad principles of distinction. The primary test which 
has been applied to the relationship is that of the existence of the intent 
and power to control the manner and means of executing the work to 
be done.24 Numerous other indicia, persuasive in either direction, may 
also exist. For example, the following factors tend to be persuasive in 
establishing the relationship either of independent contractor or em- 
ployee: materials to be used in performance of the work are to be 
furnished by the workman or the employer, the workman is carried on 
the books of the employer as an employee, deductions are made for 
withholding and social security taxes, discretion is vested in the work- 
man as to the hours of work, and time within which the work is to be 
performed, the workman has discretion to or does employ help, the 
work is to be performed for a fixed price, or upon a time rate. 

Thus, a mere lease of equipment for transportation of persons or 
goods, with no undertaking to perform work in any particular manner, 
does not establish the relationship of employer and employee.”* But if, 
in the contract of hire, or lease agreement, the element of control of 
the manner and means of using the equipment is added, the operative 
becomes an employee within the meaning of the Workmen’s Compen- 
sation Act.”* 

Where as many factors exist and go to make up the test in dis- 
tinguishing one relationship from another, it is inevitable that there shall 





20 State ex rel. Bettman v. Christen, 128 Ohio St. 56, 190 N.E. 233 (1934). 

21 Industrial Comm’n v. McAdow, 126 Ohio St. 198, 184 N.E. 759 (1932). 
See also Bobik v. Industrial Comm’n, 146 Ohio St. 187, 64 N.E.2d 829 (1946). 

22 Behner v. Industrial Comm’n, 154 Ohio St. 433, 97 N.E.2d 403 (1951); 
Coviello v. Industrial Comm’n, 129 Ohio St. 589, 196 N.E. 661 (1935). 

23 Bobik v. Industrial Comm’n, 146 Ohio St. 187, 64 N.E.2d 829 (1946) ; Fire- 
stone v. Industrial Comm'n, 144 Ohio St. 398, 59 N.E.2d 147 (1945). 
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be inconsistencies between decisions of the courts. The development of 
the law with respect to the distinction between an independent con- 
tractor and an employee is by no means complete. With the increasing 
development of government controls over employers and employees, 
the indicia have multiplied and may reasonably be expected to continue 
to multiply, and any problem in this field can only be resolved with a 
regard to all the facts in the situation and all of the decisions which 
have gone before. 


Members of Partnerships 


Originally, members of partnerships were regarded as being them- 
selves employers, and therefore not within the purview of the Work- 
men’s Compensation Act as employees. In 1925, the Workmen’s Com- 
pensation Act was amended** to provide that a member of a partner- 
ship, firm or association who has paid a fixed compensation for services 
should be considered as an employee and treated as such under the 
Workmen’s Compensation Act. This provision, however, was held to 
be unconstitutional as in violation of the terms of section 35 of article 
11 of the Ohio Constitution, and partners are, therefore, not in any 
situation to be considered as employees.”® 

On the other hand, officers or shareholders of corporations who 
perform services for such corporations are not barred from consider- 
ation as employees.”® 


CoNncLUSION 


In an ideal society, the legislative intent to cover all those defined 
as “employees” under the Workmen’s Compensation Act should be 
recognized without question. A person, injured in the course of the 
performance of his work, would either be recognized immediately as 
an employee or as one occupying some other relationship, There would 
thus be no need for litigation to determine the status of the workman, 
and the legal practitioner would have no valid role in the administra- 
tion of the Workmen’s Compensation Act. However, it is seen that 
the law is not static; presumably reasonable minds do differ, social 
changes cause the development of new problems and the raising of 
new questions, all of which bear upon employer-employee relationship. 
The legal practitioner, therefore, may find that for a long time in the 
future he has a legitimate function to perform in the adversary system, 
seeking the ultimate abstract truth in this, as in other fields. 





24 Ou10 Gen. Cope ANN. § 1465-68 (Page 1946). 

25 Westenberger v. Industrial Comm’n, 135 Ohio St. 211, 20 N.E.2d 252 
(1939) ; Goldberg v. Industrial Comm’n, 131 Ohio St. 399 (1936). 

26 Hillenbrand v. Industrial Comm’n, 72 Ohio App. 427, 52 N.E.2d 547 
(1943). 











THE INJURIES COVERED 


Witiiam C. HarTMANn* 


In the Workmen’s Compensation Act the legislature has defined 
the word “injury” as follows: “ ‘Injury’ includes any injury received 
in the course of, and arising out of, the injured employee’s employ- 
ment.””* 

It is clear from the above statutory definition that to maintain a 
workmen’s compensation claim for an injury three conditions must be 
met: 


(a) There must be an injury; 

(b) The injury must be received in the course of the in- 
jured employee’s employment; and 

(c) The injury must arise out of his employment. 


Failure of the facts to satisfy all three statutory requirements takes the 
claim outside the legislative definition of an “injury” and consequently 
outside the coverage of the Workmen’s Compensation Act. 

The case law on what injuries are covered by the act has developed 
entirely around the above three statutory requirements. The limits of 
this article do not permit an analysis of all the Ohio Supreme Court cases 
which have considered the meaning and construction of the term “‘in- 
jury.” In general, only those decisions since the 1937 amendment of the 
statutory definition of injury will be considered.” 


ConsTRUCTION OF “INJURY” 


To a physician an “injury” means any bodily harm and to him an 
“accidental injury” means any sudden and unexpected bodily harm, such 
as a cerebral vascular accident. One of the purposes of this article is to 
determine whether the term “injury” as used in the Workmen’s Compen- 
sation Act has the same broad meaning. 

Judicially, the meaning of the word “injury” as used in the act has 
varied little over the years, but considerable confusion has been caused 
in the application of the judicial interpretation of this word to the facts 
presented in various cases. The first definition of this word by the Ohio 
Supreme Court is found in State ex rel. Yaple v. Creamer,’ decided in 
1912, where the court said: 


It [the Workmen’s Compensation Act] provides a plan of 
compensation for injuries, wilfully not self inflicted, resulting 





*Of the firm of Squire, Sanders and Dempsey, Cleveland, Ohio; member of 
the Ohio Bar. 

1 Onto Rev. Cope § 4123.01(C) (1953). 

2 The 1937 amendment is considered pp. 567-71 infra. 

385 Ohio St. 349, 97 N.E. 602 (1912). 
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from accidents to employes of employers. . . .* (Emphasis 


added.) 


One of the important decisions after the 1937 amendment was 
Reynolds v. Industrial Comm’n,® where the plaintiff in doing his work 
was required over a period of about three months to use a heavy pneu- 
matic air hammer while occupying a cramped position. He testified that 
while so working: “I broke down . . . something took hold of me. I 
thought it was rheumatism.”* The Ohio Supreme Court after referring 
to the definition of injury as contained in Malone v. Industrial Comm’n,' 
stated in its opinion: “It will be readily seen that nothing occurred to the 
appellee within the purview of such statement which would constitute 
an accidental injury.’””® 

In Gerich v. Republic Steel Corp.,° the decedent was engaged, 
along with others, in pushing a cart filled with tools up a slightly in- 
clined railroad track. He suddenly collapsed while so working. The 
supreme court, noting that there was no evidence that any accidental or 
unusual incident had occurred, held that the death was not compensable.’ 

In Nelson v. Industrial Comm’n,'' the plaintiff's decedent suffered 
a cerebral hemorrhage while working in a crouched position. The su- 
preme court held that decedent had not sustained an accidental injury 
with respect to his crouched position. The court mentioned that this was 
the position most convenient and further commented: 


In every muscular movement there is stress and strain, but, 
unless there is something unusual or out of the ordinary in the 
manner of doing his work, which a person is either forced to 
undergo or undergoes voluntarily, his death is not compensable 
when he dies from a condition which has long been with him. 
It is common knowledge that, where physical conditions pre- 
vail, as in the case of decedent, death from cerebral hemor- 
rhage occurs to people at work, in their offices, on the street, 
at home or in bed." 


The most recent supreme court definition of the word “injury” 





41d. at 386, 97 N.E. at 603. 

5145 Ohio St. 389, 61 N.E.2d 784 (1945). 

6 Id. at 390, 61 N.E.2d at 784. 

7140 Ohio St. 292, 43 N.E.2d 266 (1942). See discussion pp. 569-70 infra. 

8145 Ohio St. 389, 391, 61 N.E.2d 784 (1945). 

9153 Ohio St. 463, 92 N.E.2d 393 (1950). 

10 The court stated in its opinion: “Evidence which shows simply that an in- 
jury either may have been a result of an accidental impact arising out of and in 
the course of employment or may have been suffered in the course of employment 
in the regular course of nature in the usual and normal activities of the employ- 
ment is not evidence to support a compensation claim.” Id. at 468, 92 N.E.2d at 396. 
11 150 Ohio St. 1, 80 N.E.2d 430 (1948). 

12 Jd. at 9, 80 N.E.2d at 434-35. 
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appears in the first paragraph of the syllabus in Dripps v. Industrial 
Comm’n,'* where compensable injury is defined as follows: 


The term, “injury”, as used in the Ohio Workmen’s Compen- 
sation Act, comprehends a physical or traumatic damage or 
harm accidental in character and as a result of external and 
accidental means in the sense of being the result of a sudden 
mishap, occurring by chance, unexpectedly and not in the usual 
course of events, at a particular time and place. 


All that the Dripps case has added is a clearer explanation of the 
requirement that the injury be accidental. This case firmly establishes 
the principle that in order for an injury to be compensable it must be 
the result of an accidental cause or means and it is not sufficient that the 
result be unexpected or accidental. Because the equipment on which 
Mr. Dripps was working had become unbalanced and twisted, he had 
been required for some nine weeks to exert a greater pull on a line. 
While so pulling, he suddenly and unexpectedly sustained “a strain in 
the left arm which has been determined to be a traumatic disturbance 
of the brachial plexis.”4* The result was accidental. That this is not 
sufficient to constitute a compensable injury is made clear by the lan- 
guage of the second paragraph of the syllabus which reads: 


The fact that a workman is injured by exerting more effort or 
being subjected to a greater strain than is customary in the 
performance of his work is not in and of itself sufficient to 
entitle such workman to participate in the State Insurance 
Fund; and before such participation may be had it must appear 
that such increased effort or strain was occasioned by some 
sudden mishap or unusual event. 


In defining or construing the word “injury” as used in the act at- 
tention should also be given to the case of Artis v. Goodyear Tire & 
Rubber Co.” Here the plaintiff, because of a shortage of help, was 
forced to stack liners ‘on skids to a height of seven feet whereas he 
normally stacked them to a height of five feet. While doing this work 
he developed a sudden pain in the back and maintained that having to 
reach seven feet rather than five and having to work harder because of 
a shortage of help, he was subjected to an unusual condition and that his 
injury therefore was a compensable one. The supreme court held other- 
wise. In its opinion it cited and approved Matczak v. Goodyear Tire & 
Rubber Co.,'* where it had held that a compensable injury had not been 





13 165 Ohio St. 407, 135 N.E.2d 873 (1956). 

14 Jd, at 409, 135 N.E.2d at 875. 

15 165 Ohio St. 412, 135 N.E.2d 877 (1956). 

16 139 Ohio St. 181, 38 N.E.2d 1021 (1942). For a discussion of this case and 
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sustained though plaintiff while lifting a bag of material felt a snap or 
catch in his back and was subsequently disabled because of back disability. 

Support for the position that “injury” means accidental injury can 
be found in the Workmen’s Compensation Act itself. For example, 
Ohio Revised Code section 4123.28 (1953) provides in part: 


Every employer in this state shall keep a record of all injuries, 
fatal or otherwise, received by his employees in the course of 
their employment and resulting in seven days or more of total 
disability. Within a week after the occurrence of an accident 
resulting in such personal injury, a report thereof shall be 
made in writing to the industrial commission. . . . (Emphasis 
added.) 

In other sections of the act the legislature has used the terms ‘ 

and “accident” synonymously.’” 

the cases.7® 


‘injury” 
Recognition of this can be found in 





others, most of which were decided prior to the 1937 amendment, see Hadley, 
When Is An Injury Not An Injury, 25 Ohio Op. 487 (1943). 

17 Onto Rev. Cope § 4123.22 (1953) (The Commission’s annual report shall 
contain a statement of the “causes of accidents leading to the injuries.”) ; Oxo 
Rev. Cope § 4123.34(C) (1953) (In determining premium rates the basis shall be 
“ndividual industrial accident experience.”); OHIo Rev. Cope § 4123.17 (1953) 
(The Commission can spend money for the investigation and prevention of in- 
dustrial accidents.) ; OH10 Rev. Cope § 4123.66 (Baldwin Supp. 1958) (“In case an 
industrial accident causes damage to artificial teeth” or “in case an industrial acci- 
dent which injures an employee. also causes damage to the employee’s eyeglasses” 
the Commission shall pay for the repair or replacement of such denture or eye- 
glasses.) ; Onto Rev. Cone § 4123.519 (Baldwin Supp. 1958) (A decision of the 
Industrial Commission in any injury case, other than a decision as to extent of 
disability may be appealed “to the court of common pleas of the county in which 
the injury was inflicted.”’). 

18In the Dripps case, supra note 13, Judge Taft said in his concurring 
opinion: 

“Tt has been suggested that there is no statutory or constitutional basis for a 
conclusion that, in order to be an ‘injury’ within the meaning of Workmen’s 
Compensation Act, ‘a physical or traumatic damage or harm’ must be ‘accidental 
in its character in the sense of being the result of a sudden mishap occurring by 
chance, unexpectedly and not in the usual course of events, at a particular time 
and place’ (or, in other words, the result of accidental means), instead of being 
merely ‘accidental in character and result.’ See Johnson v. Industrial Commission, 
164 Ohio St. 297, 306, 130 N.E.2d 807; Renkel v. Industrial Commission, 109 Ohio 
St. 152, 156, 141 N.E. 834. However, there is statutory language which tends to 
support the pronouncement of law being made in paragraph one of the syllabus of 
the instant case. See for example Section 4123.28 (‘accident resulting in .. . in- 
jury’) and 4123.22 (‘accidents leading to injuries for which awards . . . made’) 
Revised Code.” 

However, in an earlier decision in Johnson v. Industrial Comm’n, supra, the 
court said: “. . . This court has often held that, in order to be an ‘injury’ within 
the meaning of the Workmen’s Compensation Act, ‘a physical or traumatic damage 
or harm’ must be ‘accidental in its character in the sense of being the result of a 
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A disease cannot constitute an accidental injury. The importance 
of this obvious statement can be appreciated when it is realized that only 
injury cases can be appealed to court.'® 

In Johnson v. Industrial Comm’n,™ the decedent while working 
was exposed to cold, rainy weather on a particular day. He died of 
pneumonia three weeks later. Two physicians testified that there was a 
causal relationship between the hazards of decedent’s employment on 
the day in question and his subsequent pneumonia and death. The court 
held that while decedent had contracted a disease which caused his death 
a disease could not be an injury as that term is used in the Workmen’s 
Compensation Act.” 

A death occurring on the employer’s premises during working hours 
is not necessarily compensable.??_ An acute dilation of the heart,”* a 
coronary occlusion,”* a cerebral hemorrhage” or a coronary thrombosis,”® 
although occurring during the hours of employment, do not necessarily 
constitute compensable injuries. 

Quaere: What if the disability is caused by an accident but there is 
no trauma to the injured man and the entire disability is due to an 
emotional reaction? For example, suppose that X, while at work, wit- 
nesses a horrible and bloody accident which kills Y, a fellow worker. 
X goes into shock and has an immediate and damaging impairment of 
his mental faculties. If common law tort principles were applied, the 
occurrence would not be sufficient to constitute an injury.?” Similarly, 
under the Workmen’s Compensation Act, X’s injury is probably not 
compensable. In an analogous situation in the case of Toth v. Standard 
Oil Co.,?* where an employee was subjected to police investigation on 





sudden mishap occurring by chance, unexpectedly and not in the usual course of 
events, at a particular time and place.’ Malone v. Industrial Commission, supra 
(140 Ohio St. 292), paragraph one of syllabus; Toth v. Standard Oil Co., supra 
(160 Ohio St. 1), paragraph one of syllabus. But see Maynard v. B. F. Goodrich 
Co., supra (144 Ohio St. 22). It may be observed that our Constitution and Statutes 
apparently do not contain any such ‘accidental’ requirement. . . .” 

19 Ou10 REv. Cove § 4123.519 (Baldwin Supp. 1958). 

20 See note 18, supra. / 

21 See also Industrial Comm’n v. Armacost, 129 Ohio St. 176, 194 N.E. 23 
(1935) (chemical conjunctivitis) ; Industrial Comm’n v. Russell, 111 Ohio St. 692, 
146 N.E. 305 (1924) (optic atrophy) ; Renkel v. Industrial Comm’n, 109 Ohio St. 
152, 141 N.E. 834 (1923) (tuberculosis) ; Industrial Comm’n v. Cross, 104 Ohio St. 
561, 136 N.E. 283 (1922) (typhoid fever) ; Industrial Comm’n v. Brown, 92 Ohio 
St. 309, 110 N.E. 744 (1915) (lead poisoning). But cf., Spicer Mfg. Co. v. Tucker, 
127 Ohio St. 421, 188 N.E. 870 (1934) (infection from vaccination). 

22 Stanfield v. Industrial Comm’n, 146 Ohio St. 583, 67 N.E.2d 446 (1946). 

23 Goodman v. Industrial Comm’n, 135 Ohio St. 81, 19 N.E.2d $08 (1939). 

24 Vogt v. Industrial Comm’n, 138 Ohio St. 233, 34 N.E.2d 197 (1941). 

25 Cordray v. Industrial Comm’n, 139 Ohio St. 173, 38 N.E.2d 1017 (1942). 

26 McNees v. Cincinnati St. Ry., 152 Ohio St. 269, 89 N.E.2d 138 (1949). 

27 Davis v. Cleveland Ry., 135 Ohio St. 401, 21 N.E.2d 169 (1939); Miller 
v. Baltimore & Ohio S.W.R.R., 78 Ohio St. 309, 85 N.E. 499 (1907). 

28 160 Ohio St. 1, 113 N.E.2d 81 (1935). 
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suspicion that a truck driven by the employee had injured a pedestrian 
and where the employee thereafter suffered partial paralysis from a 
cerebral hemorrhage claimed to have been caused by anxiety and worry 
brought on by the investigation, the Ohio Supreme Court concluded that 
he had not suffered a compensable injury under the Workmen’s Compen- 
sation Act. The court held that it is necessary that the injury be physical 
or that there be traumatic damage, accidental in character*® and that 
worry and anxiety alone do not constitute an injury.*° 

From the foregoing cases, it is readily apparent that the meaning 
of the word “injury” under the act is considerably more restricted than 
is the meaning of this word to a physician. 


CONSTRUCTION OF “ARISING OUT OF” AND OF “IN THE COURSE OF” 


The workmen’s compensation laws of some states only require that 
an injury suffered by an employee arise out of or occur in the course his 
employment. Most states require a showing of both. In any event the 
word “and” is used in the Ohio act** and its consequences cannot be 
overlooked, Often the language of the decisions refers to course of 
employment when a student of the act might feel that the court meant 
arising out of the employment. Nevertheless, it is clear that if both 
“course of” and “arising out of” cannot be shown, the injury is not 
compensable. 

Logically, this problem should be approached from the standpoint 
of an accidental injury sustained in the course of, but not arising out of, 
the employment and accidental injuries arising out of, but not sustained 
in the course of the employment. Such a cataloguing of cases would be 
time-consuming and not particularly rewarding for often when one or 
the other requirement is not met the court makes the blanket statement 
the accidental injury is not compensable because it did not arise out of 
and was not sustained in the course of the employment. Other times 
when it might be urged that the injury arose out of but was not sustained 
in the course of employment, the court expresses the opinion that the 
employee’s injury did not arise out of the employment or that the em- 
ployee left his course of employment. 

Even though an employee is injured while working and while 
clearly in the course of his employment, the injury does not necessarily 
arise out of his employment. This is often the situation in “horseplay” 
and fight cases. On the other hand a foreman who while relaxing on 
a public beach is hit on the head by a pop bottle thrown by a disgruntled 
employee may have been injured by an event which arose out of the 





29 Jd. at 5, 113 N.E.2d at 83. 

30 Jd. at 6-7, 113 N.E.2d at 84. See also McNees v. Cincinnati St. Ry., supra 
note 26; Shea v. Youngstown Sheet & Tube Co., 139 Ohio St. 407, 40 N.E.2d 669 
(1942). But see Ray v. Industrial Comm’n, 65 Ohio L. Abs. 5 (1951). 

31 On10 Rav. Cove § 4123.01(C) (1953). 
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employment but the injury clearly did not occur in the course of his 
employment. 

The most dramatic presentation of the necessity of meeting both the 
requirements is found in Georgejakakis v. Wheeling Steel Co.** Plaintiff 
was hired for limited duties as a laborer. Without necessity, authority, 
or apparent reason he attempted to operate a pressing machine and acci- 
dentally lost by amputation the fingers of his left hand. In denying 
compensation the court said that plaintiff “was injured outside the sphere 
of his employment; not through an act which he improperly and un- 
authorizedly did within such sphere.” 

In general, we will now consider the requirements of “arising out 
of” and “in the course of employment” as they are affected by the 
various factors such as the place of the accident, the time of the accident, 
and the cause of the accident. The cases relating to these requirements 
cannot be categorically catalogued for all factors may be pertinent in 
the same case, 

Normally an employee whose duties have a fixed situs and who is 
injured while on the public highway or public sidewalk outside his em- 
ployer’s premises and while on his way to or from work, is not covered 
by the act.** Although it might be said that in a sense his injury arose 
out of his employment, he is not in the course of his employment. There 
are exceptions however, even to this rule.8° When the injury occurs 
within close proximity to the employer’s premises, especially when he is 
using the normal means of ingress to or egress from the plant, his in- 
jury will be compensable if he is found to have entered the zone of his 
employment.*® 

In Fike v. Goodyear Tire & Rubber Co.*" plaintiff was walking on 
a public sidewalk alongside of defendant’s plant intending to enter a gate 
to go to work when he was struck by a vehicle owned by defendant which 
was coming out of the plant on its way to the public highway. Plaintiff 
sued at common law and on appeal the defendant maintained that the 





82 151 Ohio St. 458, 86 N.E.2d 594 (1949). 

33 Jd. at 461, 86 N.E.2d at 595. However, the court stated that a slight or 
inconsequential departure will not have the same result. Jd. at 460, 86 N.E.2d at 
595. 

84 Stevens v. Industrial Comm’n, 145 Ohio St. 198, 61 N.E.2d 198 (1945); 
Industrial Comm’n vy. Gintert, 128 Ohio St. 129, 190 N.E. 400 (1934); Industrial 
Comm’n v. Baker, 127 Ohio St. 345, 188 N.E. 560 (1933); Industrial Comm’n v. 
Heil, 123 Ohio St. 604, 176 N.E. 458 (1931); Conrad v. Youghiogheny & Ohio Coal 
Co., 107 Ohio St. 387, 140 N.E. 482 (1923); Fike v. Goodyear Tire & Rubber Co., 
56 Ohio App, 197, 10 N.E.2d 242 (1937). 

35 Smith v. Industrial Comm’n, 90 Ohio App. 481, 107 N.E.2d 220 (1948). An 
employee on 24 hour call while returning home from an off duty call to the plant 
is killed by an automobile while crossing a roadway which separates the plant and 
his home; held, such death and injury occurred in the course of and arose out of 
the employment. 

36 Industrial Comm’n v. Beuber, 117 Ohio St. 373, 159 N.E. 363 (1927). 

8756 Ohio App. 197, 10 N.E.2d 242 (1937). 
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judgment for plaintiff should be reversed because plaintiff was at the 
time of the injury within the zone of his employment and hence limited 
to his rights under the workmen’s compensation law.** Judgment for 
plaintiff was affirmed, 

An accident occurring in a parking lot before the employee actually 
starts working or after he finishes work is normally compensable® al- 
though it will not be compensable if the injury is due to hazards common 
to the general public.*° 

Even though the injury occurs at work, the circumstances as to 
cause may render it non-compensable. Food poisoning injuries caused by 
a meal eaten on the employer’s premises are not compensable.*? An as- 
sault by an employee on a co-employee is not covered by the act.*? But 
the rule is to the contrary if the assaulted employee was carrying out a 
duty of his employment at the time of the assault and the assault was 
brought about by the performance of such duties.** 

The most recent decision dealing with assaults by a fellow employee 
is that of the Franklin County Court of Appeals in Davis v. Industrial 
Comm’n.“* The plaintiff’s decedent Collins engaged in an argument 
with a fellow employee Washburn over the ability of each as a beer 
salesman while Collins (in a room furnished by the employer) was 
filling out his report of his day’s work. Uncomplimentary names were 
exchanged and a fight ensued resulting in injuries to Collins which later 
proved fatal. In other words, the argument led to an altercation which 
resulted in plaintiff’s decedent’s death, In its opinion the court said: “This 
work was voluntarily abandoned when he became engaged in the fight 
which it appears was a private affair.”*° The same rule applies in cases 
of horseplay.*® 

Where in the absence of an accidental cause an employee collapses 
and falls at work thereupon injuring himself because of the fall, his 
resulting injury does not arise out of his employment if it is caused by 





38 For other zone of employment cases see 42 OnI0 Jur. Workmen’s Compen- 
sation §§ 52, 53 (1936). 

89 Pickett v. Industrial Comm’n, 98 Ohio App. 372, 129 N.E.2d 639 (1954) 
(employer neither owned nor controlled parking lot); Krovosucky v. Industrial 
Comm’n, 74 Ohio App. 86, 57 N.E.2d 607 (1943). 

40 Walborn v. General Fireproofing Co., 147 Ohio St. 507, 72 N.E.2d 84 
(1947). 

41 Coston v. Carnegie-Illinois Steel Corp., 69 Ohio L. Abs. 375, 125 N.E.2d 
736 (1952). But see Sebek v. Cleveland Graphite Bronze Co., 148 Ohio St. 693, 
76 N.E.2d 892 (1947). 

42 Brown v. Industrial Comm'n, 54 Ohio L. Abs. 333, 82 N.E.2d 878 (1948). 
43 Industrial Comm’n v. Pora, 100 Ohio St. 218, 125 N.E. 662 (1919). 
4476 Ohio L. Abs. 474, 148 N.E.2d 100 (1957). 

45 Jd. at 476, 148 N.E.2d at 101. 

46 Industrial Comm’n v. Bankes, 127 Ohio St. 517, 189 N.E. 437 (1934). 
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hitting the floor.*? But if the resulting injury is because of hitting ma- 
chinery or equipment, it is compensable.*® 

Injuries caused by an act of God are generally recognized as being 
non-compensable.*® 

Injuries sustained while the employee is away from the employer’s 
physical place of business such as injuries to traveling salesmen and em- 
ployees attending conventions may or may not be compensable, depending 
upon what the employee was doing at the time of the injury, where the 
injury occurred, and other such factors. 

In Bower v. Industrial Comm'n,” a school teacher attending an 
institute in a city foreign to her place of teaching was held entitled to 
compensation, where she received an injury as a result of an automobile 
accident which occurred while she was on the way from the institute 
meeting place to her place of lodging for the night. She intended to 
return to and attend the institute the following day. 

In Scott v. Industrial Comm’n,®' however, the plaintiff was held not 
entitled to compensation for injuries due to slipping on a rail of the 
streetcar track on a city street where the accident occurred as plaintiff 
was returning to his work after lunch. Here plaintiff was engaged in 
work in a city away from his employer’s principal place of business but 
the court held that he was not exposed to a hazard greater than that to 
which the general public was exposed. 

In Eagle v. Industrial Comm'n,” plaintiff had made a call in 
Bond Hill and was on her way back to Pogues to take care of accumu- 
lated business. She paused en route to take her lunch in order to save 
time. The court held that when she entered a restaurant of her own 
choice (her employer having no control over the premises) for the pur- 
pose of getting her lunch, she was not in the course of her employment. 
This rule was also applied in Ruddy v. Industrial Comm’n,"* where 
a salesman who interrupted his automobile trip to a customer’s home by 
stopping at a cafe and received an injury on the way from the cafe to 
his car which he was entering for the purpose of continuing the business 
trip was held not to be entitled to compensation, The court said that he 
was not in the course of his employment at the time and that the injuries 
did not arise out of his employment. 





47 Eggers v. Industrial Comm’n, 157 Ohio St. 70, 104 N.E.2d 681 (1952); 
Stanfield v. Industrial Comm’n, 146 Ohio St. 583, 67 N.E.2d 446 (1946). 

48 Industrial Comm’n v. Nelson, 127 Ohio St. 41, 186 N.E. 735 (1933). 

49 Slanina v. Industrial Comm’n, 117 Ohio St. 329, 158 N.E. 829 (1927). 
However, the rule is contrary where the employee’s duties expose him to some 
special danger not common to the public at large. See Industrial Comm’n v. 
Carden, 129 Ohio St. 344, 195 N.E. 551 (1935); Industrial Comm’n v. Hampton, 
123 Ohio St. 500, 176 N.E. 74 (1931). 

5061 Ohio App. 469, 22 N.E.2d 840 (1939). 

5162 Ohio L. Abs. 11, 105 N.E.2d 881 (1951). 

52 146 Ohio St. 1, 63 N.E.2d 439 (1945). 

53 153 Ohio St. 475, 92 N.E.2d 673 (1950). 
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Clearly the courts in Ohio have not gone as far as have the Cali- 
fornia courts, There the supreme court held in Wiseman v. Industrial 
Acc. Com.™ that the widow of a banker who died of asphyxiation in a 
hotel room was entitled to benefits. The defendant maintained that be- 
cause the decedent was occupying the room with one other than his wife 
(although registered as his wife) for an immoral purpose and because 
the fire originated because of the decedent’s carelessness (in smoking) 
that the injury did not arise out of the decedent’s employment and that 
the decedent was not in the course of his employment immediately before 
and at the time of death. In holding the claim compensable the court, 
although recognizing that the decedent was occupying the room for an 
unlawful and criminal purpose, ruled that this would not defeat the 
claim saying: 


[Where the employee is combining his own business with 
that of his employer or attending to both at substantially the 
same time, no nice [sic] inquiry will be made as to which 
business he was actually engaged in at the time of injury... . 


There is nothing in the decision to indicate that the rule is confined to 
bankers. 

Injuries caused by participating in sport activities outside working 
hours when the activity is sponsored or actively supported and encouraged 
by the employer are injuries arising out of and received during the course 
of employment and are compensable. In Ott v. Industrial Comm’n™ the 
employee died as a result of an acute cardiac dilation while playing 
baseball on a team sponsored by his employer. His death was held to be 
compensable. The degree of employer support or sponsorship of the 
extra-curricular activity may be most material in determining whether 
the injury is compensable.** 


ALTERNATIVE OR ADDITIONAL REMEDIES 


Except where the employer was required by law to comply with the 





5446 Cal. 2d 570, 297 P.2d 649 (1956). 

55 Id. at 573, 297 P.2d at 651. 

56 $3 Ohio App. 13, 82 N.E.2d 137 (1948). 

57 BUREAU OF WoRKMEN’s COMPENSATION, Important Resolutions, Rules, 
Orders and Instructions 7 (Rev. April 1, 1956), reads: 

“It is hereby directed that in all cases where the employer encourages the 
employees to engage in athletics, either during working hours or outside of working 
hours, and supervises and directs, either directly or indirectly, such activities, 
meritorious claims for injuries to any such employees while so engaged will be 
recognized, the employer’s risk and experience to be charged with such cases. In 
the event any such employees, while so engaged, receive extra compensation from 
the employer, the same shall be included in the payroll reports of this department. 

This order shall not apply to employers who do not supervise and direct 
either directly or indirectly athletic activities of their employees or do not pay 
the empleyees for the time devoted to athletics.” 
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act but failed to take out workmen’s compensation insurance from the 
Industrial Commission™® the Ohio employee does not have alternative 
remedies. 

He does, however, have additional remedies. An employee who 
receives an injury at work which is covered by the Workmen’s Compen- 
sation Act and is paid compensation by reason of such injury is still per- 
mitted to attempt recovery from a third party which negligently caused 
his injury. Such an action is permitted even though at the time of the 
injury both the third party and the injured party’s employer had complied 
with the Workmen’s Compensation Act.* 

After some vascillation the Ohio Supreme Court has held that in 
the third party action the amount of workmen’s compensation received 
by the injured party is not to be deducted from the judgment recovered 
against the third party. 

However, an employee who is injured at work due to the negligence 
of a fellow employee generally is not entitled to recover from the fellow 
employee. The Ohio Supreme Court first considered this problem in 
Landrum v. Middaugh,® where the plaintiff was injured due to the 
negligence of his foreman in starting certain machinery at a time while 
plaintiff was in a position of peril. Plaintiff was paid compensation by the 
Industrial Commission for his injuries and then filed a civil action against 
the foreman. In entering judgment for the foreman the court said that 
his acts were the acts of his employer and that he therefore could not be 
held liable for those acts. The court noted that the foreman had per- 
formed the negligent acts under the complete control and direction of 
his employer, and that the foreman had not acted maliciously, wantonly 
or with wilfull intent. 


In the case of Morrow v. Hume,™ 


recovery was permitted in a 





58 Oulo Rev. Cope § 4123.77 (1953). 

59 Ou10 Rev. Cope § 4123.74 (1953) provides: “Employers who comply with 
section 4123.35 of the Revised Code shall not be liable to respond in damages at 
common law or by statute for any injury, disease, or bodily condition, whether or 
not such injury, disease, or bodily condition is compensable under sections 4123.01 
to 4123.94, inclusive, of the Revised Code, or for any death resulting from such 
injury, disease, or bodily ‘condition of any employee, wherever occurring, during 
the period covered by such premium so paid into the state insurance fund, or 
during the interval of time in which such employer is permitted to pay such 
compensation direct to his injured employees or the dependents of his killed em- 
ployees.” (Emphasis added.) 

60 Truscon Steel Co. v. Trumbull Cliffs Furnace Co., 120 Ohio St. 394, 166 
N.E. 368 (1929); Ohio Pub. Serv. Co. v. Sharkey, 117 Ohio St. 586, 160 N.E. 
687 (1928) ; Trumbull Cliffs Furnace Co. v. Shachovsky, 111 Ohio St. 791, 146 N.E. 
306 (1924). 

61 See note 60, supra. 

62 Truscon Steel Co. v. Trumbull Cliffs Furnace Co., supra note 58, reversing 
a contrary decision in Ohio Pub. Serv. Co. v. Sharkey, supra note 58. 

63 117 Ohio St. 608, 160 N.E. 691 (1927). 

64 131 Ohio St. 319, 3 N.E.2d 39 (1936). 
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wrongful death action against the decedent’s fellow employee. Both the 
decedent and the defendant were employed by the same company. The 
defendant was a vice president in charge of sales and the decedent was a 
salesman working under defendant’s direction and control. Plaintiff’s 
decedent was killed when the automobile owned and driven by defendant 
was wrecked due to defendant’s negligence. At the time of the acci- 
dent the parties were enroute from Youngstown to Detroit to meet a 
prospective purchaser of products of their employer. 

The Ohio Supreme Court held that plaintiff could recover from her 
decedent’s fellow employee because there were no facts alleged to show 
that the employer had any power or right to direct the operation and 
control of the automobile. It distinguished the Landrum case on the 
ground that there the negligent employee was the alter ego of the em- 
ployer whereas in the case at bar the defendant was in a different position 
in that he was operating and controlling his own automobile.® 





65 The law on the right of an injured employee who has collected Workmen’s 
Compensation benefits to sue his negligent fellow employee has been left in con- 
fusion by the recent supreme court decision in Ellis v. Garwood, 168 Ohio St. 241, 
152 N.E.2d 100 (1958). Upon appeal of a ruling on the pleadings the court held 
that the New York statute specifically prohibiting such an action did not govern an 
injury which occurred in Ohio although both parties were residents of New York 
and were working for 4 New York employer. In this opinion the court seems to 
indicate that it is overruling the Landrum v. Middaugh case, supra note 63. In 
fact, in a concurring opinion in the Ellis case, Judge Taft expressed the view that 
the Morrow v. Hume case had overruled the Landrum case and that the majority 
in this opinion should have specifically stated that Landrum v. Middaugh was 
overruled. The facts in the case so far as revealed appear to be similar to those 
in Morrow v. Hume, supra note 64. 


The court recognized that further consideration would eventually have to be 
given by it to this area of the law, saying: “It may well be that a more complete 
treatment of the subjects of suits by co-employees who have received compensation 
from the State Insurance Fund is merited. It is apparent, however, that such 
treatment must be left to a review by this court of a decision wherein there is a 
more complete record than that in the instant case which has not passed the 
pleading stage.” 168 Ohio St. at 247, 152 N.E.2d at 104. 

It must, for the present at least, be assumed that the receipt of or eligibility 
for workmen’s compensation benefits is not a defense available to a negligent 
fellow employee, officer or agent of the complying employer. See Gee v. Horvath, 
Supreme Court No. 35526, Gongwer Sup. Ct. Rep., March 6, 1958, where the 
Court of Appeals for Lucas county refused to allow such a defense to a fellow 
employee in an action for a lunch time injury. The motion to certify was dis- 
missed by the supreme court on motion filed by the appellee. XXXI Ohio Bar No. 
16, April 21, 1958, at 335. However, the Gee case has been returned to the supreme 
court by the Lucas County Appellate Court which certified that its decision was in 
conflict with another appellate decision. Supreme Court No. 35725, Gongwer Sup. 
Ct. Rep., August 2, 1958. Thus, in the early future, we can expect further con- 
sideration by the supreme court of this area of the law. 

Will not employees demand that their employers indemnify them against such 
liability thus in effect resulting in liability to the employer for both workmen’s 
compensation benefits and common law damages? And if such indemnity cannot 
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The injured employee may under certain circumstances be entitled 
to collect from his employer a penalty award, The Ohio Constitution® 
provides that where an employee’s injury, disease or death is due to the 
failure of his employer to comply with a specific requirement for the 
protection of the lives, health or safety of employees, such employee is 
entitled to receive additional compensation.*’ The additional compen- 
sation may not be less than fifteen per cent nor more than fifty per cent 
of the maximum award established by law.®* 

The Industrial Commission from time to time adopts safety codes™ 
which contain many specific safety requirements. On adoption these 
codes become orders of the Industrial Commission. 

It has been repeatedly held by the Ohio Supreme Court that a 
statute enacted by the General Assembly or an order promulgated by the 
Industrial Commission which prescribes merely a general course of con- 
duct is not a “specific requirement” within the meaning of the constitu- 
tional provision.” It is necessary that the “specific requirement” be of a 
character which plainly appraises an employer of his legal obligations 
towards his employees and it is not sufficient unless the requirement 
demands that some particular and definite act or thing be done.’ To be 
sufficient the specific requirement must prescribe such specific safety re- 





dence needed by the injured employee to establish his compensation claim, fearing 
that their knowledge may result in a lawsuit against them, especially if they were 
engaged in any way in the work which caused the accident? And will not em- 
ployees be threatened with the loss of their life savings unless they obtain insurance 
coverage against such personal liability? Indeed, may not some employers look to 
a negligent employee for a contribution to a settlement of a compensation claim 
giving in return a release from the injured employee which would name not only 
the employer but the negligent employee as well? 

The court’s pronouncement in the Ellis case, supra, which admittedly goes 
beyond the issue submitted and which the court says was made when more com- 
plete treatment of suits by co-employees was merited, may very well mean the 
destruction of the Workmen’s Compensation Act itself. It may also have planted 
the seed which will destroy the harmony which usually exists between union 
members, for with one suing the other strong opinions are sure to be formed and 
violent reactions to be expected. Perhaps unions should now offer insurance policies 
for their members under a group plan to cover such contingencies. 

66 Ox10 Const. art. II, § 35. 

87 Prior to the constitutional amendment in 1923 the words “lawful require- 
ment” were used in place of the words “specific requirement.” 

68 See note 63, supra. 

69 E.g., State of Ohio, Specific Requirements and General Safety Standards 
of the Industrial Commission of Ohio For Workshops and Factories, Bull. No. 203. 
(eff. January 1, 1951). 

70 State ex rel. Holdosh v. Industrial Comm’n, 149 Ohio St. 179, 78 N.E.2d 
165 (1948); State ex rel. Davidson v. Industrial Comm’n, 145 Ohio St. 102, 60 
N.E.2d 664 (1945); State ex rel. Rae v. Industrial Comm’n, 136 Ohio St. 168, 24 
N.E.2d 594 (1939); State ex rel. Stuber v. Industrial Comm’n, 127 Ohio St. 325, 
188 N.E. 526 (1933). 

71 State ex rel. Holdosh v. Industrial Comm’n, supra note 70. 
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quirements as will forewarn the employer and establish a standard which 
he may follow.” A claimant in applying for additional compensation 
by reason of his employer having violated a specific requirement can not 
rely upon a specific safety requirement which is directed towards some 
industry other than that in which his employer was engaged at the time 
of the injury.” 

As noted above, the Ohio Constitution provides that an employee 
whose injury is caused by violation of a specific requirement is entitled 
to additional compensation which may not be less than fifteen per cent 
nor more than fifty per cent of the “maximum award established by 
law.”""* In State ex rel. Engel v. Industrial Comm’n™ this statutory 
language was interpreted. Although sufficient facts were not presented 
to the court to enable it to specifically apply the language to the case 
presented, the court’s decision makes it clear that the language is to be 
given its full intent. For example, if an employee whose average weekly 
wage for the year prior to the injury amounted to $45.00 were totally 
disabled for one hundred weeks, he would receive $3,000 in compen- 
sation (100 x 2/3 of his $45.00 average weekly wage or $30.00). The 
statutory maximum weekly compensation is $40.25,"* but to receive the 
maximum the employee’s average weekly wage must amount to $60.38 
or more. If the employee were awarded an additional fifty per cent 
for violation by his employer of a specific safety requirement, he would 
receive one hundred weeks at $20.12, this being fifty per cent of 
$40.25, the maximum award established by law. His award for the 
violation then would be $2012.50 which is $512.50 more than fifty 
per cent of the compensation he would receive for his total disability. 

Any penalty award is to be paid by the employer directly even 
though he is insured by the State Fund. If it is paid by the State Fund, 
the particular employer’s premium is increased in an amount equal to the 
award.”? In other words, it is not possible to insure this liability. 

At one time an employee who was disabled because of his employ- 
ment but was not entitled to workmen’s compensation benefits since his 
disability was not covered by the act could bring a personal injury action 
against his employer."® The act was amended in 1939 to prohibit such 
action.”® This amendment has been applied to prohibit recovery by a 





72 State ex rel. Rae v. Industrial Comm’n, supra note 70. 

73 State ex rel. Miller Plumbing Co. v. Industrial Comm’n, 149 Ohio St. 493, 
79 N.E.2d 553 (1948). 

74 Onto Const. art. II, § 35. 

75 142 Ohio St. 425, 52 N.E.2d 743 (1944). 

76 On10 Rev. Cope § 4123.57 (Baldwin Supp. 1958). 

77 See note 74, supra. 

78 Weil v. Taxicabs of Cincinnati, 139 Ohio St. 198, 39 N.E.2d 148 (1942); 
Triff v. National Bronze & Aluminum Foundry Co., 135 Ohio St. 191, 20 N.E.2d 
232 (1939). 

79 The prohibition is now contained in Onto Rev. Cope § 4123.74 (1953). 
See note 59, supra. 
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wife of an injured employee in an action against an employer®’ and to 
prohibit recovery by a husband in an action against the employer where 
his wife received a compensable injury.*? 

A personal injury action cannot be maintained by the employee 
against his employer even if the employer fails to report an injury 
thereby causing the employee to have his rights under the Workmen’s 
Compensation Act barred by the statute of limitations. In Greenwalt v. 
Goodyear Tire F Rubber Co.,** the court held that a demurrer to plain- 
tiff’s petition had been properly sustained although the petition alleged 
that the defendant employer gratuitously offered to file a claim with 
the Industrial Commission for its employee, the plaintiff, and failed to 
do so within the time required by the statute of limitations. The petition 
characterized the failure as “wilfull and fraudulent” and charged that it 
was for the specific purpose of defeating plaintiff’s claim. 


INTERACTION BETWEEN CoURT AND LEGISLATURE 


History of 1937 Amendment from Malone to Dripps 


Prior to 1937 such definition of injury, as existed, appeared in 
General Code section 1465-68°* and read: “Every employee . . . who is 
injured, and the dependents of such as are killed in the course of em- 
ployment, wheresoever such injury has occurred, provided the same was 
not purposely self-inflicted . . . shall be paid compensation. . . .”* 

In 1937 the act was amended adding the following paragraph to 
General Code section 1465-68: “The term ‘injury’ as used in this section 
and in the Workmen’s Compensation Act shall include any injury re- 
ceived in the course of and arising out of the injured employee’s 
employment.””*° 

There is nothing in the added language to indicate that a revo- 
lutionary change was intended by the legislature. Many, however, have 
assumed that the language added by the 1937 amendment read: “The 
term ‘injury’ shall include any injury”; or that the language read: 
“The term ‘injury’ shall include any injury whether caused by accidental 
means or where only’accidental in result.” In other words, many have 
assumed that the legislature intended to broaden the definition of the 
word “injury.” 

A careful analysis will show that the 1937 amendment, in fact, 





80 156 Ohio St. 295, 102 N.E.2d 444 (1951). 

81 Calhoon v. Youngstown Pressed Steel Co., No. 901, App. Ct. Trumbull 
county, Ohio, 1936; Grinstead v. A. & P., No. 29589, C.P. Ct. Lake county, Ohio, 
1956. 

82 164 Ohio St. 1, 128 N.E.2d 116 (1955). 

83 103 Ohio Laws 72, 79; 111 Ohio Laws 218, 220. 

84 This provision is now contained in Ou1o Rev. Cope § 4123.54 (1953). 

85117 Ohio Laws 109. Since the revision of the Code, this definition has 
appeared in Onto Rev. Cope § 4123.01(C) (1953). 
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added a new requirement. Before the amendment the phrase “and 
arising out of” did not appear in the act, although the phrase “in the 
course of” did. However, the courts in defining “injury” had since the 
inception of the act used both phrases joined by the conjunction “‘and.”*® 
It is submitted therefore that the legislature by its 1937 amendment was 
codifying, confirming or ratifying the definition of “injury” which had 
appeared in the cases since the inception of the workmen’s compen- 
sation law. 

Those who thought the 1937 amendment constituted a revolutionary 
change in the law were encouraged by the Supreme Court’s decision in 
1942 in Malone v. Industrial Comm'n. Pilaintiff’s son, a foundry 
worker, collapsed at work and died the same day as a result of heat 
exhaustion brought about because he was exposed to temperatures of 113 
degrees when the outside temperature was 90 degrees. It was maintained 
by the Industrial Commission that the’ decedent had voluntarily sub- 
jected himself to the heat of the place where he was working and that 
he was performing his normal work. In its opinion the supreme court 
said : 

To restate the rule under the present statute, the term “in- 
jury” as used in the Workmen’s Compensation Act, compre- 
hends a physical or traumatic damage or harm, accidental in its 
origin and character in the sense of being the result of a sudden 
mishap occurring by chance, unexpectedly and not in the usual 
course of events, at a particular time and place.** 


Notwithstanding this pronouricement the court made it clear that the 
claim was compensable when considered in the light of its prior decisions, 
saying: “The fact is that scores of compensable accidental injuries result 
where no accidental circumstance precedes or causes them. Many such 
injuries have been recognized as compensable by this court.”*® However, 
in its opinion the court also stated: “This court is still committed to the 
proposition that a compensable injury under the Workmen’s Compen- 
sation Act must be accidental and traumatic in character.”®° 

It is submitted therefore that the Malone case, although containing 





86 See Industrial Comm’n v. Lewis, 125 Ohio St. 296, 181 N.E. 136 (1932) ; 
Fassig v. State ex rel. Turner, 95 Ohio St. 232, 116 N.E. 104 (1917). 

87 140 Ohio St. 292, 43 N.E.2d 266 (1942). 

88 Jd. at 300, 43 N.E.2d at 270-71. 

89 Jd, at 298, 43 N.E.2d at 270. The court cited as examples: Kaiser v. 
Industrial Comm’n, 136 Ohio St. 440, 26 N.E.2d 449 (1940) ; Industrial Comm'n v. 
Bartholome, 128 Ohio St. 13, 190 N.E. 193 (1934); Spicer Mfg. Co. v. Tucker, 
127 Ohio St. 421, 188 N.E. 870 (1934) ; Industrial Comm’n v. Palmer, 126 Ohio St. 
251, 185 N.E. 66 (1933); Industrial Comm’n v. Weimer, 124 Ohio St. 50, 176 N.E. 
886 (1931); Industrial Comm’n v. Polcen, 121 Ohio St. 377, 169 N.E. 305 (1929) ; 
Industrial Comm’n v. Roth, 98 Ohio St. 34, 120 N.E. 172 (1918). 

90 Jd. at 300, 43 N.E.2d at 271. 
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a discussion of the amendment of 1937, was at most a reassertion that 
when an employee is subjected to a greater hazard than are members of 
the general public by reason of the activities, conditions, and require- 
ments of his employment and such hazard results in disability to the 
employee, then he will be considered to have been accidentally injured. 
Excessive heat then, even though not unusual in the particular employee’s 
occupation, was added to other previously recognized hazards such as 
contact from deleterious gases, destructive temperatures or forces of 
nature, In other words, the Malone case demonstrates that the coverage 
of the act was not decreased by the 1937 amendment. 

The decisions since the amendment of 1937, both those prior and 
subsequent to the Malone case, clearly indicate that the court in the 
Malone case did not overnight adopt a new concept of injury. Had the 
court intended otherwise, it would have had to specifically overrule 
Matczak v. Goodyear Tire &@ Rubber Co.,*' Industrial Comm'n v. 
Franken, and other similar decisions. 

Only in this way can the Malone case be reconciled not only with 
the Dripps case®* but also with the Artis case.** If these three cases can- 
not be so reconciled then the following comment of Judge Taft made 
in his concurring opinion of the Dripps case must stand: 





91139 Ohio St. 181, 338 N.E.2d 1021 (1942). See discussion pp. 556-58, supra. 

92 126 Ohio St. 299, 185 N.E. 199 (1933). 

93 165 Ohio St. 407, 135 N.E.2d 873 (1956). See discussion pp. 555-57, supra. 

94165 Ohio St. 412, 135 N.E.2d 877 (1956). See discussion pp. 556-57, supra. 
This is substantially the position taken by the Tuscarawas Court of Appeals in 
Picchetti v. Pittsburgh Plate Glass Co., 105 Ohio App. 514, 518 (1957), where the 
court said: 

“This instruction goes to the vital question in this case as to whether the 
inhalation of poisonous gas constitutes an accidental injury. No citation of au- 
thority is needed to support the proposition that if the instruction was proper a 
refusal to give it was prejudicial error no matter what the court said in its general 
charge. The argument around the instruction concerns whether the case of Dripps 
v. Industrial Commission, 165 Ohio St., 407, 135 N.E. (2d), 873, overrules the case 
of Malone v. Industrial Commission, 140 Ohio St., 292, 43 N.E. (2d), 266. While 
Judge Taft in his concurring opinion in the Dripps case thinks it does, the court 
does not so hold, and it js inconceivable to this writer that they would not have 
done so, in view of Judge Taft’s opinion which was available to the court before 
the syllabus was written, if they had concurred therein. Consequently, as we view 
it, the Malone case is still the law of Ohio. 

“In the case of Sebek v. Cleveland Graphite Bronze Co., 148 Ohio St., 693, at 
page 696, 76 N.E. (2d), 892, it is stated: 

‘This court has held in a number of cases that bodily harm, which occurs to 
a workman by the sudden, unexpected and unforeseen inhalation of noxious or 
poisonous gases or fumes, or by contact with a poisonous substance, constitutes a 
compensable injury within the meaning of the provisions of the Workmen’s Com- 
pensation Act of Ohio. In such a situation, compensation is awarded on the basis 
of the injury and not for the disability or disease which may be attributable 
thereto. Industrial Commission v. Roth, 98 Ohio St., 34, 120 N.E., 172, 6 A.L.R., 
1463: Industrial Commission v. Burckard, 112 Ohio St., 372, 147 N.E., 81; Industrial 
Commission vy. Palmer, 126 Ohio St., 251, 185 N.E., 66; Industrial Commission v. 
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As I view it, to the extent that they are inconsistent therewith 
Malone v. Industrial Commission . . . and Maynard v. B. F. 
Goodrich Co. . . . are being overruled by the decision and 
paragraph one of the syllabus of the instant case. I believe 
therefore that some such statement should be made in para- 
graph one of the syllabus herein to avoid confusing those courts 
which are required to follow and those lawyers who rely upon 
the decisions and pronouncements of law made by this court.” 


In any event, the pronouncement of the court in the Dripps case 
has terminated further debate as to the meaning of the 1937 amend- 
ment and has provided a clear explanation of what constitutes a compen- 
sable injury. 


INCLINATION OF THE SUPREME CouRT AS COMPARED 
WITH THE LowER CourRTs AND THE COMMISSION 


The supreme court has said that the provisions of the workmen’s 
compensation law are to be construed liberally in favor of the injured 
workmen seeking benefits thereunder.°° The writer submits that while 
the court has construed the act liberally, its decisions and opinions have 
shown a consistency from the beginning of the act. Compare the numer- 
ous times it has used language which was used in its prior decisions and 
has cited its prior cases. 

Lawsuits oftentimes are commenced because of differences between 
the parties over the interpretation of the facts and because of differences 
over the application of the law and the facts. For this same reason it is 
only to be expected that a great variety of decisions will be found among 
the trial courts and various courts of appeal. Almost without exception, 
however, this is not due to the failure of the lower courts to follow the 
law as pronounced by the supreme court but due to the manner in which 
the law is applied to the facts under consideration or in the manner the 
facts are interpreted to bring them under the law. 

That the lower courts consistently follow the supreme court’s in- 
terpretations of the workmen’s compensation law is demonstrated by 
the number of times they have followed the Dripps case.*’ Since that 
decision in July 1956 there have been at least four reported lower court 





Helriggle, 126 Ohio St., 645, 186 N.E., 711; Industrial Commission v. Bartholome, 
128 Ohio St., 13 190 N.E., 193; 42 Ohio Jurisprudence, 649, Section 64.’ 

“We likewise think that this pronouncement is still the law of Ohio.” 

95 See note 93, supra at 410-11, 135 N.E.2d at 876. 

96 State ex rel. Jackson v. Industrial Comm'n, 167 Ohio St. 290, 147 N.E.2d 
666 (1958) ; Bowling v. Industrial Comm'n, 145 Ohio St. 23, 60 N.E.2d 479 (1945) ; 
Industrial Comm’n v. Weigandt, 102 Ohio St. 1, 130 N.E. 38 (1921); Industrial 
Comm'n v. Pora, 100 Ohio St. 218, 125 N.E. 662 (1919). See also Davidson v. 
Industrial Comm’n, 52 Ohio L. Abs. 194, 82 N.E.2d 866 (1947); 42 Onto Jur. 
Workmen’s Compensation § 5, at 578-79. 

97 See note 93, supra. 








572 OHIO STATE LAW JOURNAL [Vol. 19 


decisions considering the Dripps decision.** In each of these decisions the 


lower court has held that claimant did not receive a compensable injury 
since it was not an accidental injury. 

In the earliest of these cases there was testimony that plaintiff’s 
decedent while performing his usual work as an elevator operator was 
seen leaving his elevator in a falling position.*® Death resulted from the 
fall. The appellate court said that the sole question before it was whether 
decedent has suffered an accidental injury. After considering the Dripps 
case it reversed the judgment which had been entered for plaintiff and 
entered judgment for the Industrial Commission, 

More recently the Hamilton County Court of Appeals considered 
a case where the testimony indicated that decedent, while stooping to lift 
a pail of oil and water weighing twenty to thirty pounds, became dis- 
abled.’ Medical testimony offered at the trial indicated that a week 
after the incident the employee died from a subarachnoid hemorrhage 
caused by the disability. After discussing the Dripps case the court con- 
cluded that it could find no distinction between the material facts in that 
case and the case at bar; therefore, it reversed the judgment which had 
been recovered by plaintiff and entered judgment for the Industrial Com- 
mission. In doing so the court recognized that its holding was contrary 
to one of its own decisions'® which had been decided prior to the Dripps 
case. 

Also, after the Drépps decision the Franklin County Appellate Court 
had before it a workmen’s compensation case where plaintiff suffered 
a subarachnoid hemorrhage while parking a Cadillac automobile in a 
small stall in a garage where he was employed.’** The evidence offered 
at the trial indicated that the car had steered hard, that in order to back 
it into the stall claimant had been required to keep his foot on the brake 
on the left side, to lean over to the right side of the automobile as far as 
possible and to twist his body and head to the rear in order to see the 
clearance in the parking space, thus requiring greater effort than usual. 
While so working claimant was stricken. In entering a judgment for the 
Industrial Commission the court stated that in the case at bar, just as in 
the Dripps case, there was no evidence of an accidental injury by external 
means resulting from some specific event or mishap. This same court 
recently entered another judgment for the Industrial Commission in a 





98 Cartwright v. General Motors Corp., 78 Ohio L. Abs. 449 (Franklin 
county App. 1958) ; Long v. Industrial Comm'n, 149 N.E.2d 922 (Hamilton county 
App. 1957); White v. Industrial Comm’n, 4 Ohio Op. 2d 395, 149 N.E.2d 40 
(1957); Miller v. Industrial Comm’n, 76 Ohio L. Abs. 100, 145 N.E.2d 490 (1956). 


99 Miller v. Industrial Comm'n, supra note 98. 
100 Long v. Industrial Comm'n, supra note 98. 


101 Williams v. Industrial Comm'n, 95 Ohio App. 275, 119 N.E.2d 126 (1953). 


102 White v. Industrial Comm’n, supra note 98. 
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case’? where the employee felt a sudden pain in his back while in a 
stooped position carrying a pot of paint.’ 

The writer in his personal experience has found that Deputy Ad- 
ministrators, regional boards, and the Industrial Commission, are as 
conscientious as the lower courts in applying the law as pronounced by 
the supreme court. Fortunately, it is only on rare occasions that one en- 
counters a hearing officer who recognizes the law, but refuses to follow 
it. The complaint, if there be any, is usually one of misapplication. 





1038 Cartwright v. General Motors Corp., supra note 98. 

104 After the Dripps decision the Mahoning County Court of Appeals held in 
the unreported case of Davis v. Goodyear Tire & Rubber Co. that an employee had 
received a compensable back injury since his disability occurred when he was 
required to exert greater pressure than usual to remove a tire from the collapsable 
drum upon which the tire was being built. The court in a split decision dis- 
tinguished the Dripps case on the ground that the “unusual event” which is re- 
quired by the Dripps case was the failure of the drum to break down thereby 
causing the tire to stick. Gongwer State Rep. 10980. On April 23, 1958 the 
Ohio Supreme Court allowed a motion to certify this case. XXXI Ohio Bar 
No. 17, at 363. Its decision will not be rendered before this article is published. 








PROOF OF INJURY AND DISABILITY 


Epcar A. SrrausE* AND JoHN C, ELAm* 


Rutes oF EvIDENCE 


The primary legal requirements of “injury” and “disability” are 
discussed elsewhere in this symposium. We discuss the rules governing 
the manner of proof of “injury” and “disability” before the Adminis- 
trator, the boards of review and the Industrial Commission together 
with some of the methods and procedures which are available to the 
compensation practitioner in presenting such proof. 

The burden of proof is unquestionably upon the claimant to 
establish both the occurrence of an “injury” and the existence of the 
claimed “disability” and such proof theoretically must be by a preponder- 
ance of the evidence the same as in most civil litigation.’ This, of course, 
simply means any proof of probative value which would warrant a 
finding on the primary issues in favor of the claimant which is of 
“greater weight” than the evidence which would tend toward the 
disallowance of the claim. This burden is imposed upon the claimant 
as to all essential elements which must be established in order for his 
claim to be allowed, e¢.g., that he sustained an injury as defined in Ohio 
Revised Code section 4123.01(C); that he is an “employee” entitled 
to the benefits provided by law as defined in Revised Code section 
4123.01(A); that he is disabled to the extent to which disability may 
be claimed; that death was directly and proximately caused and appre- 
ciably hastened by the injury;” in a death claim, that he is one of the 
dependents entitled to benefits, etc. 

This statement of the burden of proof upon the claimant, however, 
does not answer any questions really. Its application in practice, as 
affecting the “real” burden on the claimant, is the factor of importance. 
We shall discuss the rules of evidence as applied in workmen’s compen- 
sation matters at the administrative level and the various forms of 
evidence which may be used in respect to the proof of injury and 
disability. Rules of evidence and forms of proof in a trial de novo in 
the Common Pleas Court*® are not discussed here, but such are not 
significantly different than involved in other types of civil litigation. 

The term “evidence” is quite broad, encompassing all forms of 
proof in support of or in opposition to any compensation claim. The 
usual rules of evidence, both common law and statutory, are not binding 





*Of the firm of Vorys, Sater, Seymour and Pease, Columbus, Ohio; members 
of the Ohio Bar. 

1 Johnson vy. Industrial Comm’n, 164 Ohio St. 297, 130 N.E.2d 807 (1955); 
42 OHIO Jur. Workmen’s Compensation § 135 (1936). 

2McKee vy. Electric Auto-Lite Co., 168 Ohio St. 77, 151 N.E.2d 540 (1958); 
MceNees v. Cincinnati St. Ry., 152 Ohio St. 269, 89 N.E.2d 138 (1949). 

3 On10 Rev. Cone § 4123.519 (Baldwin 1958). 
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in any of the proceedings before the Administrator, boards of review 
or the Industrial Commission.* It is to be noted that this statute does 
not say that such rules of evidence should not be applied, but only that 
they are not binding. If the usual rules of evidence are not binding, 
it may be inquired as to what rules, if any, are binding and control the 
proceedings and handling of claims. This is a difficult question. The 
best brief answer is to say the discretion of the hearing officers, the 
boards of review and Industrial Commission. It is fair to say, however, 
that while the ordinary rules of evidence are not regarded as binding, 
many of them in fact are applied daily by the administrative officers. 


There are, of course, certain written and unwritten rules which 
apply. The written rules are not widely known and are not mandatory. 
They provide little guide as to the scheme of things. For example, 
“the Deputy Administrator is authorized to receive evidence in the form 
of affidavits, telephone or telegraphic statements, and such other docu- 
mentary evidence that may be necessary.”* Of course, a claim is pre- 
sented on forms prescribed by the Industrial Commission and signed 
by the claimant except in the case of C-3 and OD-3 applications filed 
by state fund employers for the payment of medical expenses only and 
a few other sundry applications, Frequently allowances are based solely 
upon such applications and supporting medical proof where the employer 
does not controvert the claim. Rule 12 of the new rules proposed for 
adoption by the Industrial Commission, relating to self-insuring em- 
ployers, and Rule 20 of the proposed new rules relating to state fund 
employers provide that proof of all claims shall be made by affidavit 
as far as possible, but the claim may be referred for investigation or 
for the taking of oral testimony. 

Thus, it is generally true that almost any form of evidence may 
be received in a compensation proceeding at the administrative level. 
The absence of any controlling rules, regulations or statutes gives a 
wide latitude to the Administrator, the boards of review and the Indus- 
trial Commission in this respect. A claim may have four hearings before 
it is out of the administrative machinery and eligible for appeal to 
court if an application for reconsideration is filed and if the Industrial 
Commission elects to hear the claim on appeal from the regional board 
of review. At the original hearing before the Administrator a deputy 
hears the claim. This is usually handled by one of the hearing officers, 
all of whom are attorneys. There are sixteen deputies throughout the 
state and about twenty hearing officers or referees who handle the 
original hearings and claims for the Administrator at the sixteen district 
offices. All applications for reconsideration are heard in Columbus by 
Mr. George Thompson, Chief Deputy Claims Administrator. There 





4 On10 Rev. Cope § 4123.10 (Baldwin 1958). 
5 Bureau of Workmen’s Compensation, ImPpoRTANT RESOLUTIONS, RULES, 
ORDERS AND INSTRUCTIONS, No. 33, at 23 (April 1, 1956). 
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are five regional boards of review in the state, each with three members. 
At least one member of each board, the chairman, is required to be 
an attorney.® About half of the present fifteen board members are 
attorneys. The Industrial Commission, of course, has three members, 
all of whom, for the first time in the Commission’s history, are attorneys. 
There are, therefore, about forty persons in the state who are conducting 
hearings in compensation claims at the administrative level, over three- 
quarters of whom are attorneys. 

In the absence of any restrictions or regulations as to the kind of 
evidence which may be received and considered it would seem that 
individual judgment and discretion is the only control under the circum- 
stances. Considering the high caliber of these persons, in most cases 
this form of control is quite sufficient. That the unimportance of having 
spelled-out rules of evidence is generally accepted without question by 
the legal profession is evidenced by the fact that appeals at the adminis- 
trative level are rarely, if ever, based upon the acceptance and consid- 
eration of improper proof, although frequently the weight or interpre- 
tation of the evidence is disputed. It is quite a different thing to have 
attorneys with specialized skill and knowledge in this field receive, 
consider and evaluate the evidence than to have it done by unskilled 
laymen in a jury box. 

This detachment from rules of evidence, of course, has its 
advantages and disadvantages. The absence of rules, in what is not 
designed or supposed to be a judicial type proceeding, unquestionably 
speeds and facilitates the proceedings, which are usually quite informal, 
and the processing of claims. Also, the evidence which is presented is 
very rarely such as would be inadmissible in court, hearsay evidence 
being the outstanding exception, although frequ atly the manner or 
form in which it is presented may be objectionable. But the greatest 
force in support of the system is the alertness of the hearing officers 
and board and commission members to give consideration only to reliable 
evidence and to weigh such evidence fairly and judiciously; in effect, 
to often follow and heed the well known rules of evidence, consciously 
or unconsciously. For example, a hearing officer will probably not 
interrupt an attorney who leads the witness through his testimony in a 
contested claim, but this manner of presentation will surely influence 
his evaluation of that witness’s testimony. While it might be said that 
the ultimate objective of the administrators is to find the truth in a 
given claim, if they cannot find it they should at least search for it, 
and they do. A further considerable “unconscious” force which is 
present to alleviate any undesirable effects of operating without con- 
trolling rules of evidence is the practice of attorneys in ordinarily 
offering only evidence which is relevant and of probative value from 
competent witnesses. In most cases the attorneys themselves, accus- 





6 Ounlo Rev. Cope § 4123.14 (Baldwin 1958). 
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tomed to striding within the paths of Wigmore, do not attempt to 
present really improper or objectionable evidence. 

What disadvantages then, if any, accrue from this system? Un- 
doubtedly, it is the inability to cross-examine where proof is presented 
in the form of affidavits, letters, written reports, etc. As Wigmore 
said in reference to cross examination, “it is beyond any doubt the 
greatest legal engine ever invented for the discovery of truth.” 

Cross-examination of the claimant without restriction may obtain 
at any one of the hearings, particularly the original hearing. If it is 
felt that the claimant may not appear at the hearing, and he ordinarily 
is not required to do so, a request made in advance to notify the 
claimant to appear at the hearing will usually be granted and the claim 
will not be allowed if he does not appear. 

Aside from the medical issues, the primary facts relating to the 
compensability of a claim are ordinarily not complicated and the appli- 
cation of the law to the facts is usually not difficult. If they were 
complicated or difficult it would not be possible to process with speed 
the large number of claims that are handled each day. This is simply 
to say that ordinarily the stage or setting for evidence questions or 
problems does not exist at the administrative level. The medical issues 
are more frequently difficult of solution than the questions relating 
to allowance, etc. This is the “money” side of the coin. Compensation 
is paid for disability, not simply for an injury sustained in the course 
of and arising out of the employment. This area is of special concern 
for the further reason that, at least as to questions relating to the 
extent of disability, there is-no right of appeal to the common pleas 
court. Of course, there are many rules of substantive law in reference 
to the medical matters.” 

So far as proof relating to medical questions is concerned, the 
Administrator, the boards of review and the Industrial Commission 
usually rely upon written medical reports. Doctors rarely appear at 
the hearings (although they may, of course), and they are, therefore, 
usually not subjected to interrogation. It may be said that often it 
doesn’t do much good to question the doctor anyway, that is where 
his report is fully explanatory and sufficient for all purposes and cannot 
be seriously questioned. In some cases this is assuredly true. However, 
in others the doctor may be proceeding on inaccurate or incorrect fact 
assumptions in arriving at his conclusions and opinions respecting the 
nature and extent of the disability or the causal connection between 
the death or disability and the injury. 

There are other factors, however, that operate to test the medical 
opinion. Ordinarily there is more than one doctor who has either 
examined the claimant or reviewed the situation. In serious or complex 





7 See ¢.g., Fox v. Industrial Comm’n, 162 Ohio St. 569, 125 N.E.2d 1 (1955); 
Aiken v. Industrial Comm’n, 143 Ohio St. 113, 53 N.E.2d 1018 (1944); Drakulich 
v. Industrial Comm'n, 137 Ohio St. 82, 27 N.E.2d 932 (1940). 
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cases in which there is a wide unexplained divergence in the submitted 
medical opinions, the opinion of a consultant or a specialist in the 
particular field may be sought. In a claim of any consequence the 
claimant will be examined by a doctor of the medical department of 
the Industrial Commission who is employed and paid by the state. The 
opinion of these doctors serves, in the above situations, to adjust the 
medical differences and provide a form of arbitration. It is the writers’ 
belief that it is desirable that this adjustment be made by doctors rather 
than laymen. In most such situations the recommendation of the doctor 
of the medical department is followed. 


Forms OF PRooF 


What forms of evidence may be received and considered in com- 
pensation proceedings? Theoretically speaking any form of communica- 
tion is receivable. In practice certain types of proof are commonly 
approved and used. Each party may present witnesses in person. Their 
testimony is usually not given under oath, although the deputies, hearing 
officers, board of review members and members of the Industrial 
Commission are empowered by statute to administer oaths.* Witnesses 
so presented are voluntary witnesses, While the statute grants the 
power to subpoena witnesses and also makes provision for the payment 
of witness fees as in civil actions, the administrative officers will almost 
always refuse to issue subpoenas to require the attendance of witnesses 
at hearings or for depositions. The reasons are several, First and 
foremost is the lack of funds to pay the costs of service and the mileage 
and fees of the witnesses. Also, it is considered that the spirit of the 
workmen’s compensation law is that the judicial type of proceeding 
was not intended and is to be avoided whenever possible and that such 
things as the subpoena of witnesses tend to get over into the “judicial” 
area, Further, there are usually other satisfactory ways of obtaining 
the desired proof. It, therefore, seems to be the accepted administrative 
policy not to encumber the proceedings or the handling of claims with 
the compelled attendance of witnesses. 

Affidavits are accepted regularly. Such statements are usually 
given willingly by persons who have knowledge relevant to the issues. 
In instances where persons who are believed to have material and 
relevant knowledge refuse to attend the hearing or to give an affidavit 
or statement, a request to send out a field investigator to obtain an 
affidavit or signed statement from the person may be the best solution. 
The affidavit is the most generally used form of proof in compensation 
claims. It may be submitted at any time in connection with the con- 
sideration of the claim. Such affidavits have no prescribed form. 

Medical evidence is invariably presented by way of written signed 
reports from the doctors. Prior to the major amendments to the work- 
men’s compensation law in 1955, after the initial hearing an application 





8 On10 Rev. Cove § 4123.08 (Baldwin 1958). 
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for rehearing could be filed by the claimant if he lost.® A record 
was made of the rehearing, transcribed, and used in the common pleas 
court in the event of an appeal. At such rehearings “the evidence for 
and against the allowance of the claim was submitted as in the trial 
of civil actions.” Medical witnesses were presented live, examined 
and cross-examined as in an ordinary civil case. This system produced 
tremendous congestion in the processing of claims and was quite 
burdensome and expensive in operation. The new law abandoned the 
rehearing procedure. The expense, inconvenience, impracticality, and 
time which was involved in the personal appearances of medical experts 
in thousands of claims was unworkable and unnecessary. 

The present method of acquiring medical proof by written medical 
reports, although not subject to cross-examination, is proving superior 
to the rehearing procedure. It considerably simplifies the problem of 
presenting medical proof. It is the opinion of the writers that the 
medical report method is far more satisfactory for use in the adminis- 
trative scheme of processing compensation claims. Of course, now the 
employer may appeal certain adverse rulings whereas prior to 1955 he 
could not. The safeguards and protections that are incident to the 
right of cross-examination and testimony given under oath are satisfied 
in other ways. In effect, each medical report speaks for itself. A good 
report will be accorded more weight than a bad report. A doctor 
who expresses himself carefully and succinctly with a statement of his 
reasons is entitled to more consideration than the doctor who states his 
findings and conclusions vaguely and with no adequate or understandable 
reasons. All of life is a problem of communication, but ordinarily where 
a doctor is not understood it is the doctor’s fault. It is to be noted that 
the hearing officers and others are not always astute to make this 
evaluation. Some seem to take the position that all medical reports stand 
on equal footing, that all they are concerned with is what the doctor’s 
opinion is. Such reports should, of course, be examined and evaluated 
in much the same manner as live testimony. What kind of a history 
did the doctor obtain from the patient? What was his opportunity 
to observe him? Do his conclusions seem logical and consistent with 
the hearing officer’s knowledge of the medical subject and his informa- 
tion in the particular claim? Are the conclusions and opinions con- 
vincing? Are there gaps, i.e., is the examiner of the report left with 
any materia] questions concerning the matters which are the subject of 
the report? 

Medical questions should never be determined at any stage of the 
proceedings on the basis of guess or speculation. The hearing officer 
will often refer the claim for further medical opinion or clarification 
of the existing medical opinion where there is some ambiguity, doubt 





®Oun1o Rev. Cove § 4123.51 (Baldwin 1953). This section was repealed, 
eff. October 5, 1955. 
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or uncertainty. Others on occasion do not give such careful consideration 
to medical reports and merely rubber stamp the reports. It is the obli- 
gation of counsel to review carefully the medical reports when possible 
and to point out to the hearing officers any questions or problems re- 
specting such reports. This is vitally important. 

A further safeguard in this matter is the reputation of the par- 
ticular doctor. Through the years most doctors who submit reports 
and make appearances in connection with compensation claims are 
well known and during that time they acquire a legal reputation, e.g., 
inclination to favor one side or the other or complete impartiality, con- 
servative or liberal in evaluation of disability. Consequently, the medical 
experts’ reputations are much better known by the hearing officers than 
could possibly be communicated to a jury. 

The medical reports may be from attending physicians, an examin- 
ing specialist, or a doctor of the medical department of the Industrial 
Commission who has examined the claimant or the file. There are 
certain specific provisions of the law which relate to medical proof. 
When a request is made by the Administrator, board of review or 
Industrial Commission, a medical advisory board composed of three 
physicians selected from a special list of registered physicians shall 
consider the medical questions involved in any claim.’® Such requests 
are not frequent. Before compensation may be paid on account of any 
occupational disease, the existence of which is denied, the claimant 
must be examined by a medical advisor appointed by the Commission 
for the purpose of determining the existence of the disease and the 
approximate time, place and cause of its inception."’ Before awarding 
compensation for disability or death due to silicosis, the Commission is 
required to refer the claim to the “silicosis referees” (three doctors with 
special knowledge of pulmonary diseases) for examination and recom- 
mendation with regard to the diagnosis, the extent of disability, and 
other medical questions connected with the claim.1* A medical advisory 
board may be used in respect to the determination of permanent partial 
disability under circumstances where their determination becomes binding 
upon the Commission.’ This provision is rarely invoked. The very first 
sentence of familiar Revised Code section 4123.57(B) provides: 


The determination of the employee’s permanent physical dis- 
ability shall be based upon that pathological condition of the 
employee resulting from the injury and causing permanent 
physical impairment evidenced by medical or clinical findings 
reasonably demonstrable but if such findings are based solely 
upon the testimony of the claimant without corroboration by 
objective medical findings the commission shall cause a medical 





10 Onto Rev. Cope § 4123.151 (Baldwin 1958). 
11 Onto Rev. Cove § 4123.10 (Baldwin 1958). 
12 Ou10 Rev. Cope § 4123.68 (Baldwin 1958). 
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advisory board to determine whether the employee is physically 
disabled and the determination of the medical advisory board 
including its determination if any of the percentage of 
permanent physical disability of the employee shall be binding 
upon the commission. 


Further, each employee claiming the right to receive compensation 
must submit to such medical examinations as are required by the Indus- 
trial Commission and his refusal to do so will result in the suspension 
of payments due him or of any proceedings pending in connection with 
his claim. Revised Code section 4123.53 provides in part: 


Any employee claiming the right to receive compensation may 
be required by the industrial commission to submit himself for 
medical examination at any time, and from time to time, at a 
place reasonably convenient for such employee, and as may 
be provided by the rules of the commission. . . . If such em- 
ployee refuses to submit to any such examination or obstructs 
the same, his right to have his claim for compensation consid- 
ered, if his claim is pending before the commission, or to 
receive any payment for compensation theretofore granted, 
shall be suspended during the period of such refusal or 
obstruction. 


Depositions may be taken at the instance of the Industrial Com- 
mission “in the manner prescribed by law for the taking of depositions 
in civil actions in the court of common pleas.”'* The statute does 
not seem to give the right to’the employer or the claimant to proceed, 
without the approval and authority of the Industrial Commission, to 
take a deposition. The statute which controls the right here says that 
“the commission may cause depositions of witnesses” to be taken.’ 
Revised Code section 4123.13 makes reference to a “witness subpoenaed 
at the instance of a party other than the commission. . . .” There has 
been no reported judicial construction of these statutes and little, if 
any, practical construction. The general statutory provisions relating 
to depositions do not apply to proceedings before the Industrial Com- 
mission. Revised Code section 2319.06 provides that depositions may 
be taken “at any time after service upon the defendant.” 

The proposed new administrative rules provide that depositions of 
witnesses may be taken and filed by a claimant or employer in accordance 
with Revised Code section 4123.09, but notice of the time and place 
of taking the same must be given the opposite party a reasonable time 
prior to their taking. 

Where depositions are taken they are usually arranged by the 
mutual agreement of the claimant and employer. Where the witness 





13 On10 Rev. Cope § 4123.09 (Baldwin 1958). 
14 J bid. 








582 OHIO STATE LAW JOURNAL [Vol. 19 


must be subpoenaed, however, a different situation prevails. While the 
Commission, as noted, is given the power to issue subpoenas to witnesses 
for the taking of their depositions, such power is in fact not exercised. 
If a request is made for the issuance of a subpoena to compel the 
attendance of a witness for the taking of his deposition it is probable 
that such request will be refused. The statutory provisions in the Work- 
men’s Compensation Act respecting the taking of depositions are purely 
discretionary. The Industrial Commission is not required to issue sub- 
poenas for witnesses and compel their attendance. It is suggested that 
in the event it is desired to secure the testimony of a witness, who 
refuses to appear at the hearing or to give a statement, the Administrator 
should be contacted and advised of the nature of the testimony that is 
sought to be presented through the witness. If the Administrator is 
satisfied that the testimony will be material to the issues involved in 
the claim he may send out a field investigator in an effort to obtain a 
statement from the witness. If this is unsuccessful, it is doubtful that 
the Administrator will issue a subpoena. He will, however, make a 
reasonable effort to acquire the testimony of the witness in some other 
way. Of course, there are many questions that could arise in connection 
with the exercise of this power such as the range of effective service 
of a subpoena, and the manner of payment of fees. However, at 
present these are all academic questions since the Industrial Commission 
does not exercise the power. 

In the case where the witness simply refuses to appear or give a 
statement and the Industrial Commission will not issue a subpoena is 
there any way in which his testimony may be obtained prior to the 
time the case may go to the common pleas court? There is one pro- 
cedure which is available and is occasionally used by some attorneys. 
It is the procedure for the perpetuation of testimony provided in Revised 
Code sections 2319.32-.38. This is a somewhat cumbersome procedure 
and is rarely used.’® It is questionable whether the testimony of a wit- 
ness may properly be taken under the general statutory deposition 
provisions’® by having a notary public issue a subpoena to be served by 
the sheriff upon the wjtness and the giving of the notice required by 
law and qualify as a true “deposition.” 

A further type of evidence which is little used is that authorized 
by Revised Code section 4123.11, as follows: 


a transcribed copy of the evidence and proceedings, or any 
specific part thereof, or any investigation, by a stenographer 
appointed by the industrial commission, being certified by such 
stenographer to be a true and correct transcript of the testi- 
mony on the investigation or of a particular witness, or of a 





15 See Industrial Comm’n v. Bartholome, 128 Ohio St. 13, 190 N.E. 193 (1934). 
16 On1o Rev. Cope § 2319.05 ef seg. (Baldwin 1958). 
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specific part of such testimony . . . may be received in evidence 
by the commission with the same effect as if such stenographer 
were present and testified to the facts so certified. 


This provision has been in the law since 1911 and was not adopted 
with reference to the type of administrative procedure which is now 
in effect. Hardly, if ever, does the Commission appoint a stenographer 
to take a record of the proceedings under the present law. 

Occasionally the Administrator, in the course of his investigation 
of a claim, may obtain a stenographic statement from one or more of 
the witnesses. Also, court reporters or stenographers are sometimes 
employed by the employer or the claimant to appear at a hearing and 
transcribe the proceedings. This is in effect the “stenographic statement” 
which is sometimes used in the preparation and investigation of accident 
cases. This is simply an unsworn statement of a person which has been 
recorded and transcribed. There is no apparent reason why anyone 
should object to having a record made of a hearing, particularly where 
it involves the presentation of testimony of material witnesses. ‘The 
transcript of the record may be presented at later stages in the adminis- 
trative proceedings for all relevant purposes. In a de novo proceeding 
in the common pleas court the transcript could not be used as evidence 
without the qualifying testimony of the reporter. Such use would 
probably be confined to impeachment of the witness. 

Also, exhibits of all types may be presented at the administrative 
level. Photographs are the most commonly used. Physical evidence 
is sometimes quite helpful. X-ray films, of course, are used extensively. 
However, the use of demonstrative type evidence is not approached 
here with the same enthusiasm as in personal injury litigation. 

Influencing the application of the above rules and procedures is 
the factor stated by the Ohio Supreme Court in Industrial Comm’n 
v. Weigandt:" 


The statute was intended to provide a speedy and inexpensive 
remedy as a substitute for previous unsatisfactory methods, and 
should be liberally construed in favor of employes. 


PARTICULAR PROBLEMS OF MEDICAL PROOF 


Almost every workmen’s compensation claim turris on problems 
of medical proof. As a result the doctor becomes the key figure in 
resolving these problems, and the attorney needs some familiarity with 
them. The significance of the doctor’s role becomes clear when it is 
realized that he often has not only the responsibility for the treatment 
of the claimant and discovering the nature of his condition, but also 
must make an evaluation of his temporary and permanent disability and 





17102 Ohio St. 1, 130 N.E. 38 (1921). 
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a determination of the relationship of given conditions to an injury. 
The medical problems usually develop in a claim prior to the time 
that an attorney is employed either by the claimant or the employer. 
In other words, the claimant will have seen a doctor and secured some 
medical treatment, and in the case of an employer, an examination 
may have been conducted by the company physician. On the claimant’s 
side of the case it is not unusual that the attending physician will be 
unfamiliar with the particular problems presented by a workmen’s 
compensation claim. In that situation the doctor, when asked to report 
either to the Administrator or to counsel, will in many instances not 
accurately state the factual situation nor prepare a report satisfying 
the requirements presented by the claim. Surprisingly, many companies 
who have regular doctors specializing in industrial medicine on their 
payroll are also confronted with the same problem. Doctors generally 
are not enthusiastic about the preparation of detailed medical reports. 


How then should the lawyer proceed to prepare and use his medical 
proof? Considering first the use of the medical report itself, it is 
necessary to have the doctor furnish as complete a history as possible 
in his report. The history has significance in several respects, not all 
of which are directly related to the physical condition of the claimant. 
It is peculiarly important for the employer’s counsel to obtain a detailed 
history from the doctor, since the history obtained is often significant 
in determining whether the claimant sustained a compensable injury. 
The attending physician is in an excellent position to determine the 
facts giving rise to the injury. When a claimant sees the attending 
physician for the first time, he is undoubtedly primarily interested in 
treatment. If the doctor obtains a careful history, it will be very 
difficult for a claimant to later change his story of how the accident 
occurred, In other words, did the claimant slip or fall at his work 
or did his back condition start several nights prior to seeing the doctor 
as the result of sleeping next to the air conditioner? In many claims 
the attending physician either fails to record the detailed history or does 
not interrogate the claimant in any detail since the doctor is primarily 
interested in the treatment of the condition. Ideally, the industrial 
physician should find out and record in the history where the claimant 
was working, what he was doing, the force that was involved in the 
incident giving rise to the injury and, of course, the immediate effects 
which followed. A wealth of information can also be obtained from 
the attending physician if he pursues in the history the background of 
the claimant’s medical condition, i.¢., did he have any pre-existing back 


or other related disability? Did he have any previous injuries to other 
parts of his body? Has he ever been hospitalized or treated by another 
physician? Have X-rays been taken? This type of inquiry is partic- 
ularly helpful to the employer’s counsel in determining what avenues 
his investigation should follow. On the other hand, claimant’s counsel 
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may also be helped by showing through a careful history that the given 
condition is clearly related to the injury. 

There are other medical records which have great value in resolving 
these problems. Immediately following an accident in a plant there are 
certain records which are usually prepared. If a man goes to a dispen- 
sary, they have a written record of his injury and his complaints. Again, 
a history is important. Where there is no dispensary, there are often 
first aid records. In many situations the claimant’s immediate supervisor 
is required to prepare a report as to why the claimant is taking time 
off from work. This tends to confirm or deny the occurrence of an 
injury in the plant. 

In any case involving hospitalization the hospital records should 
be carefully examined. They are often decisive in suggesting the real 
cause of the claimant’s disability. Every hospital is required to keep 
detailed records and as a part of such records a history is usually obtained. 
Doctors’ opinions are normally made a part of the records and they 
will often again confirm or deny the relationship of a specific disability 
to the injury. 

Most employers now have some form of insurance plan for sick- 
ness, accident or disability arising outside the scope of the employee’s 
employment. It is sometimes found upon investigation that a claimant 
has a claim for sickness benefits covering the same period during which 
he later claims to have been disabled from an industrial injury. Gen- 
erally, the insurance benefits are paid upon reports of attending physicians 
and this type of medical proof is helpful in showing a conflicting opinion 
as to the cause or existence of a given disability.’ 

All of these records are normally submitted and placed in the 
claimant’s file before it is referred to the medical section. The medical 
section, with its main office in Columbus and branch offices in various 
parts of the state, is headed by Dr. Addison L. Kefauver, Chief Deputy 
Medical Administrator. Working under the medical director are twenty- 
one doctors. There are twelve full-time doctors and two part-time 
doctors working in the Columbus office. These doctors are general 
practitioners and they are broken down into two groups. Seven of them 
make physical examinations and prepare written reports. The other five 
doctors do not conduct examinations, but rather devote themselves to 
detailed analysis of all the proof in a file and then prepare a report 
reviewing the medical aspects. The significance of their role with respect 
to medical proof will be discussed in more detail later in this article. 
The examining doctors see an average of sixteen to eighteen cases a day. 

In Dr. Kefauver’s opinion, one of the most difficult problems 
of medical proof confronting the general medical profession is the 
proper evaluation or rating of disability. This subject is not covered 





18 State ex rel. Shelley v. Industrial Comm’n, 133 Ohio St. 438, 14 N.E.2d 412 
(1938). 
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in the doctor’s medical school training and most doctors, whether in 
general practice or specializing, have no background of experience for 
the purpose of intelligently rating disabilities. The American Medical 
Association has prepared a guide to the evaluation of permanent impair- 
ment of the extremities and the back. It formed a Committee on 
Medical Rating of Physical Impairment and in a special edition of the 
AMA Journal, February 15, 1958, presented a detailed study of 
disability ratings. The American Medical Association recognizes the 
evaluation or rating of permanent disability as an important and complex 
subject and suggests that much confusion has resulted from lack of 
understanding by physicians and others as to the scope of medical 
responsibility in this field. 

The medical section doctor has one great advantage in that he is 
seeing approximately seventeen claimants a day. Over a period of time 
this doctor will have the advantage of comparison of one claimant 
with another and the tremendous backlog of cases built up by reason 
of his day to day rating of disabilities, Certainly the Industrial Commis- 
sion supports the conclusion that the medical section is in a better position 
to evaluate disabilities since it usually follows and adopts the recom- 
mendation of its own medical examiner even where there is a consid- 
erable conflict of opinion as to the rating of the disability by other 
medical specialists. Of course, it should be remembered that the doctor 
of the medical section is employed for the purpose of giving an 
independent evaluation. 

Although another article deals with the judicial review of claims, 
it should be pointed out that in the event of litigation there are many 
further problems of medical proof. For example, expert medical 
testimony is ordinarily required to establish the causal relationship 
between an injury and the specific condition of ill being. If in the 
court’s opinion the medical issue presented is in a field of scientific 
inquiry where expert medical testimony is required to furnish the answer, 
then such medical testimony is necessary to establish the case."® The 
expert medical testimony must also establish that the condition was 
probably caused by the injury and not that such was merely a possi- 
bility. Of course, in a case where it is obvious that the condition was 
due to the injury such medical testimony is not necessary, i.e., amputa- 
tion of fingers, splashing of acid directly in the eyes. A determination 
of this question can become a very close one and a careful lawyer will 
in all cases present medical testimony showing a direct causal relation- 
ship between the stated disability and the injury. 

Within ten years from the date of the injury or from the date of 
the last payment of compensation the claimant may claim a new dis- 
ability due to the original injury.” In this situation peculiar problems 








19 Drakulich v. Industrial Comm’n, 137 Ohio St. 82, 27 N.E.2d 932 (1940). 


20 On10 Rev. Cope § 4123.52 (Baldwin 1958). 
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are presented which require expert medical proof. As a rule, the 
claimant will file the report of an expert in the field of the claimed 
disability relating that disability to the original injury. It is extremely 
important to secure the best possible medical opinion regarding the rea- 
sons for the relationship or lack of relationship of a disability to a recog- 
nized injury. It has been suggested that the medical section gives more 
careful scrutiny to the medical proof on file where the particular dis- 
ability may involve a narrow range within a specialized branch of medi- 
cine. This may also involve the use of specialized equipment not avail- 
able to the members of the medical section. 

A problem may also arise as to the proper specialist to make the 
evaluation. If the claimant alleges that he has an anxiety state, it is clear 
that a psychiatrist should make the evaluation, but if he is not only 
alleging an anxiety state but also a bursitis, shortness of breath, a heart 
condition, etc., it is difficult to determine the proper selection of a special- 
ist. If a specialist is employed who is not qualified by reason of his train- 
ing or experience, it is safe to assume that his report will be ignored. In 
this situation it is often helpful to secure the advice of a competent doctor 
as to the proper selection. Finally, it is sometimes necessary to refer 
a claimant for evaluation to more than one specialist where the disabilities 
are in different fields of medicine. The matters to be considered by 
the specialist and the preparation of his report are discussed elsewhere 
in this article. 


Types oF DIsABILITy BENEFITS 


Medical proof must also be considered in the context of the par- 
ticular disability benefit involved or the particular question presented at 
the time such medical proof is being secured. The areas of disability 
benefits can be roughly divided into four categories: temporary total ;** 
temporary partial ;** permanent partial; ** and permanent total.” 

Temporary total compensation, as the name implies, is paid fol- 
lowing an injury for the time when the claimant is off work. The 
attending physician prepares and completes a form C-la. As soon as 
the doctor submits the completed form to the Administrator, compen- 
sation is then started, provided the employer has certified that the 
claimant received an injury. The temporary total compensation con- 
tinues to be paid on the basis of the attending physician’s reports that 
the man is stil] totally disabled. If the employer’s counsel is going to 
challenge the legality of continuing payments, it is necessary for a 
request to be made for a ruling on that point, and suggesting the reasons 
why temporary total compensation should not be continued. If for any 





21 Onto Rev. Cope § 4123.56 (Baldwin 1958). 
22 On10 Rev. Cope § 4123.57 (Baldwin 1958). 
28 Ibid. 

24 Onto Rev. Cope § 4123.58 (Baldwin 1958). 
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reason the continuing payments are challenged, the medical section 
follows a procedure of calling the claimant in for an examination and 
the matter is then determined on the basis of their findings respecting 
the continuing total disability. Therefore, the only problem of medical 
proof in this situation ordinarily is obtaining the necessary reports 
from the attending physician. The dispute arises if the attending physician 
says the man is still totally disabled but the employer furnishes proof 
that he is working or not totally disabled. The medical section resolves 
this question based upon their evaluation of the individual together with 
the other proof in the file. 

The second category of disability is temporary partial disability. 
There is no real problem presented in this area and the reason is a 
practical one. It ordinarily arises where the attending physician or the 
medical section has concluded that the claimant is able to do light work 
but he does not return to work since none is available and it is expected 
that there will be some permanent disability. Since temporary partial 
compensation is deducted from any award for permanent partial com- 
pensation, the employer usually does not raise any serious objections to 
the award. 

The type of disability benefit which presents the greatest problem 
in medical evidence and proof is the determination of a permanent 
partial disability. Following the payment of temporary total, or in the 
absence of the payment of any temporary total compensation, there is 
a forty week waiting period before a determination can be made of the 
permanent partial disability. There are good reasons for this delay and 
employer’s counsel should resist any effort to have a determination made 
in advance of that period. It is difficult to make an intelligent determina- 
tion of the permanent disability any sooner, and further, an early 
determination ordinarily results in a higher degree of disability which 
may be of a temporary nature. 

Awards under the permanent partial disability section have often 
been criticized, particularly in a situation where the claimant has lost no 
time as a result of the injury and has continued to work full-time in 
his regular occupation with no impairment in his earning capacity and 
no apparent evidence of’any inability to do the type of work which he 
had been doing prior to the injury. In this situation it is argued that 
the claimant could not have any permanent partial disability and there 
is concern when an award is made based upon a significant degree 
of permanent partial disability. 

On the other hand, it would be maintained that the evaluation of 
permanent partial disability is based upon the proof in the file and the 
evaluation of the disability by a medical examiner. Normally, when an 
application is filed asking to have the permanent partial disability de- 
termined, the medical report of a specialist will accompany the applica- 
tion. There are certain requirements suggested for that written report. 
As previously pointed out in this discussion, the medical section and the 
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Industrial Commission usually have some knowledge of the background 
and qualifications of the medical experts. Only the Industrial Com- 
mission is vested with the jurisdiction to hear and determine an application 
for percentage of permanent partial disability under Revised Code 
section 4123.57.2° When the Industrial Commission or the medical 
section sees a doctor constantly exaggerating disabilities on the one hand, 
or on the other, almost never finding any disability, their reaction is 
fairly clear. The report from that type of doctor is for all practical 
purposes almost worthless. The selection of a competent specialist is 
the first step toward having an honest and adequate determination 
made regarding the claimant’s permanent partial disability. By the same 
token, a doctor who specializes in industrial medicine and who happens 
to be employed frequently by claimants or employers should be given full 
consideration if his evaluations are based upon sound medical principles. 
The mere fact that he is designated as a “company doctor” or “claimant’s 
doctor” by reason of his practice should not in and of itself disqualify 
him, It is suspected that in some situations this label has that effect even 
though the doctor is completely competent and thorough in his evaluation 
and determination of particular disabilities. 

It has been suggested, however, that the medical section for the 
most part makes its own determination of the evaluation of disability 
based upon the examination by a member of the medical section without 
reference to the other reports in the file. The medical examiner who 
examines approximately eighty claimants a week is apt to rely upon 
his own experience in rating the disabilities rather than the opinion of 
medical experts employed either by the claimant or the employer. 
Nevertheless, it is still felt important to secure an examination and 
evaluation of the claimant by a specialist who is qualified. It is often 
impossible to distinguish between an evaluation of the disability and a 
determination as to whether it is related to the injury. In all of these 
situations it is advisable that the doctor be fully informed prior to 
his examination so that he will know the background of the claim 
and will also understand the problem which he is to consider in his 
examination, 

By the same token, in order to have an intelligent medical evalua- 
tion by the medical section, proof should be submitted in advance of 
their examination as to whether or not the claimant is working and, 
if so, the type of work which he is performing together with detailed 
wage statements. In many cases the doctor in the medical section is 
forced to rely solely upon the statements of the claimant. It frequently 
occurs that the claimant contends he is unable to do any type of work, 
is unable to do any bending, lifting, stooping or any other activity. If 
there has been proof submitted in the file showing that the contrary is 





25 State ex rel. Hess v. Industrial Comm’n, 133 Ohio St. 599, 15 N.E.2d 528 
(1938) ; 1955 Ops. Atty. Gen. Ohio No. 6120. 
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true, it will be a factor to be considered by the medical examiner. 

The Industrial Commission ordinarily adopts the recommendation 
of the medical section. If, however, there is a substantial dispute as to 
the evaluation which has been made by a member of the medical 
section, two policies are then sometimes followed. On the one hand, 
the claim is often referred to Dr. Hudson, a senior member of the 
medical staff, for his personal review and evaluation of the disability, 
and in other cases the Commission refers the claim to an outside specialist 
for an independent evaluation. 

There is no set procedure regarding this independent evaluation. 
In many cases the specialist is merely sent a form asking him to evaluate 
the man’s physical disability. If this procedure is followed, the specialist 
is making his examination in a vacuum since he has been given no 
information regarding the background of the claim, the other medical 
proof on file, or other relevant items of evidence which may have been 
submitted, It has been the writers’ practice to insist in such cases that 
the entire file be referred to the specialist so that he will not be looking 
at the case solely on the basis of the complaints as given by the claimant 
and without the other background in the claim. On other occasions 
the Industrial Commission or the medical section deems it proper on 
its own action to send the file to the specialist in connection with his 
examination, As an example, in every case where a psychiatrist is 
asked to make an evaluation, he insists that the entire file be forwarded 
so that he will have the total picture. Doesn’t it also follow that the 
same procedure would be applicable in a disputed heart case or a ques- 
tioned back disability? 

In the last analysis, medical proof is often the crucial factor in the 
allowance or rejection of a given claim and usually determines the 
evaluation of a particular type of disability. It well behooves the lawyer 
practicing in this field to carefully prepare the medical proof whether 
representing the claimant or the employer. 











THE PROCEDURE AND PRACTICE 


Aucustus BEALL, JrR.* AND WALTER C. BEALL* 


INTRODUCTION 


One of the purposes envisioned at the time of the adoption of 
workmen’s compensation as a governing principle of Ohio law was the 
substitution, for adversary proceedings in determining the rights of a 
disabled workman, of an administrative procedure, completely informal, 
without two sides to the case, and with the Industrial Commission 
seeking simply to determine facts and administer justice, free of parti- 
san urgings. In pursuance of that ideal, it has always been and is now 
the statutory rule that neither the Industrial Commission nor the Ad- 
ministrator shall be bound by common law or statutory rules of evi- 
dence nor by any technical or formal rules of procedure.’ 

The early concept of non-adversary proceedings has, however, 
been abandoned by reason of two developments. The first was the 
granting of authority to the Commission to merit-rate employers, so 
that those with a sufficiently high payroll (paying premiums averaging 
at least $200.00 per year for the period of the last five years) shall be 
charged more or less than the standard premium for their particular 
operations, depending on whether payments to their employees on in- 
juries occurring or diseases contracted within the same five year period 
are greater or less than the state-wide average for their particular 
operation. The motive for merit-rating was two-fold. First it created 
a motive for the promotion of safety. Second, it created a motive for 
the employer to check all applications for compensation, eliminating or 
warning the Commission against any that were unfounded. 

In practice, merit-rating achieved to considerable degree its two 
originally conceived purposes but also produced a third. With a view 
to assuring employers that their individual rating of premiums was 
properly calculated, there developed a substantial amount of actuarial 
services, whose practitioners checked the individual records of each of 
their employer clients in the Actuarial and Auditing Departments of 
the Commission, to make certain that the increase or decrease from the 
basic premium was correctly calculated. Since the allowance of a claim 
originally, or of additional compensation subsequently, affected the em- 
ployer’s premiums for a period of five years, the so called actuaries 
quickly expanded from the mere checking of mathematical calculations, 
into the field of checking the merits of every claim, either originally or 
for additional compensation, and then began to appear on behalf of 
their employer clients at all hearings, with a view to procuring the dis- 
allowance of claims where they felt that was indicated, and to reducing 
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the amounts of compensation allowed where such amounts might be in 
dispute. 

These appearances on behalf of employers inevitably turned hear- 
ings into adversary proceedings. This accentuated the realization that 
employers had a direct interest in the allowance of claims and in the 
fixing of the amounts of compensation; this gave rise to agitation for 
the extension of the right of appeal to employers, and this right was 
granted by amendments adopted in 1955. As a result, all applications 
for workmen’s compensation are now at least potentially adversary in 
nature, even though in practice, a large majority of all claims filed are 
not opposed by the employer. 


Fitinc THe CLaiIm 


Initial claims for compensation may be divided into three groups: 
(A) Claims against subscribers to the State Fund; (B) Claims against 
self-insuring employers; and (C) Claims against employers amenable 
to the law but not having complied with it, either through failure to 
subscribe initially to the State Fund or by failure to pay subsequent 
premiums within the time allotted. 

Generally speaking, all of these claims must be initiated by the 
filing of a written application by the injured or diseased employee. 
Blank forms for these claims must be prepared and furnished by the 
Administrator.” They may be filed with any office of the Bureau of 
Workmen’s Compensation, either at Columbus or at any of the branch 
offices scattered over the state or with the Industrial Commission itself. 
Claims for injury or for death due to injury must be filed within two 
years after the injury or the death.* Claims for silicosis or other diseases 
of the respiratory tract due to dust must be filed within one year fol- 
lowing total disability or within six months after diagnosis, whichever 
date is later.* Claims for occupational disease other than silicosis must 
be filed within six months after disability began. Claims for death due 
to occupational disease, including silicosis, must be filed within six months 
after the death.° 

Claims against a self-insuring employer, qualified to act as such 
by the Commission under the act, may be filed directly with the em- 
ployer, although, in the event of dispute, there must be a further filing 
with the Commission. Claims on behalf of public employees (those 
working for any governmental unit or subdivision), while they are 
technically State Fund claims, must be filed on different forms, and in 
practice are separately processed. 

Two exceptions exist to the necessity for the filing of written 
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claims. Employers are required by the act to report in writing to the 
Commission all injuries received by their employees in the course of 
their employment and resulting in seven days or more of total dis- 
ability. The filing of such a report is not to be considered as an 
application for compensation sufficient to toll the statute of limitations; 
the Administrator is directed by the act to investigate such reports and 
determine whether the employee is entitled to an award without 
awaiting the filing of his application, If an award is made, the filing 
of a formal application is unnecessary.’ Since the requirement of the 
employer to report injuries is almost universally ignored, instances of 
the payment of an award without the filing of an application are al- 
most, if not entirely, unknown, 

With reference to self-insuring employers, there is a fairly general 
practice of the payment of compensation without the necessity of filing 
a written claim with the Commission; and the act provides that such 
payment of compensation tolls any limitation and makes the filing of a 
written claim with the Commission unnecessary. Of course, if the em- 
ployer and the claimant in a self-insuring case are unable to agree on 
further compensation, a written application to the Commission will be 
needed to bring the Commission into the picture as an arbitrator of the 
dispute, but that application need not be filed within two years after the 
injury, provided compensation was paid on the claim within that two 
year period.® 

In connection with the limitation in time for filing claims, two 
points are worthy of mention. The filing of a claim for the payment 
of medical services only, in a case where disability extends for less than 
seven days tolls the statute of limitations in State Fund claims. Such 
claims are frequently filed under such circumstances that the claimant 
himself is not aware of their filing. He has signed a paper while in the 
doctor’s office and has heard nothing further from it because the doctor 
has filed it and has been paid his fee direct from the Commission. For 
that reason, in a State Fund case where it may appear that the statute of 
limitations has run, it is always important to give consideration to the 
possibility of an application for the payment cf medical fees only. On 
the other hand, the extension of medical services or the payment of 
medical fees by a self-insuring employer is not, in practice, considered 
to be a payment of compensation sufficient to avoid the necessity of 
filing a written application with the Commission within the two year 


period. 
Contents Or THE CLAIM 


Since the act requires the Administrator to furnish blank forms 





6 On10 Rev. Cope § 4123.28 (1953). 
7 Onto Rev. Cope § 4123.512 (Baldwin Supp. 1958). 
8 On10 Rev. Cope § 4123.84 (1953). 
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for the filing of claims, it is of course advisable to use them, even 
though there have been instances in which applications by letter or upon 
improper or informal blanks have been ruled by the Commission or by 
court to be sufficient. It is a simple matter to fill out the form, but two 
cautions are appropriate. It would seem that if the injury is reported 
and a claim made for compensation for resultant disability, nothing 
further with reference to the right to recover for all disability which 
thereafter results should be required, since by statutes, the Commission 
and Bureau have continuing jurisdiction once a claim has been filed. 
Nevertheless, the courts have not been consistent in their decisions on 
this point. 

The supreme court held® in 1940 that an application for compen- 
sation for the result of freezing the right foot under circumstances that 
made that freezing an injury in the course of employment was sufficient 
to entitle the claimant to recover for disability resulting from the 
freezing of the left foot at the same time, even though the disability to 
the left foot did not manifest itself until more than two years after the 
injury. Later, the court held?® that a claim for injury to one part of 
the body in a fall did not serve to permit the payment of compensation 
for an injury to an entirely separate part of the body which was sus- 
tained in the same fall but did not manifest itself until more than two 
years had passed. In view of these two discrepant decisions, and in the 
light of the fact that proceedings for compensation have become highly 
adversary, with counsel for an employer seeking out defenses against 
claims for further compensation which the Administrator or the Com- 
mission itself might pass over, it is clearly wise for counsel for a claim- 
ant to make the description of the injury itself and of the resultant 
disabilities as broad as possible. As a protection against possible future 
eventualities, every facet of the injury should be described and every 
part of the body affected, even in the slightest degree, should be men- 
tioned. These precautions will in ninety-nine cases out of a hundred be 
unimportant, but the one case where they will avoid litigation or protect 
a client’s rights that might otherwise be lost, will more than compensate 
for the slight additional care required in filing a claim. 

The filing of claims and subsequent procedure in the case of non- 
complying employers will be separately discussed at a later point. 


ProcepURE AFTER FILING 


Once a claim has been filed, procedure thereafter is informal and 
does not fall into any hard and fast patterns, Claim blanks provide for 
certification by the employer in addition to signing by the claimant. 
While a claim may be filed without such certification, in order to toll 
the limitation, good practice calls for its submission to the employer. 








® Kaiser v. Industrial Comm’n, 136 Ohio St. 440, 26 N.E.2d 449 (1940). 
10 Miller v. Spicer Mfg. Co., 159 Ohio St. 571, 113 N.E.2d 4 (1953). 
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Employers who have actuarial representation or legal representation 
with reference to compensation claims usually prefer to file the claims 
themselves rather than return them to the claimant or his counsel. 
There is no reason to object to this procedure, but it is important to 
follow the matter up and make sure that the claim has been filed. The 
failure of the employer to file the claim after it is submitted to him 
does not avoid the bar of the statute of limitations, the courts holding that 
it is the obligation of the claimant to see that the claim is actually filed 
with the Commission or the Administrator. All claims, when filed, are 
assigned to the Administrator for processing, and the act itself provides 
that this be done in the branch office where it can be most expeditiously 
handled."* The extent and nature of investigation is a matter of judg- 
ment and necessary information may be obtained either in writing, 
orally, or by telephone or telegraph. 

In a case that seems clear to the Administrator, he may notify the 
employer in writing of his conclusion or may enter a tentative order 
for the payment of compensation. If the employer advises the Adminis- 
trator that he agrees that the claim is valid, compensation will be pay- 
able at once. If the employer within ten days notifies the Administrator 
of an objection to the validity of the claim or to the tentative order, 
compensation will not be paid until the matter has been set for hearing. 

The statute’? permits the Administrator to start the payment of 
compensation immediately upon receipt of notice that the employer 
agrees or at the expiration of ten days after notice to the employer that 
the Administrator considers the claim valid, if the employer does not 
respond to the notice. The following section’® provides for a tentative 
order with the same provision as to payment upon lack of notice from 
the employer. However, the next section’ requires a hearing on all 
disputed claims, with an opportunity to the claimant and the employer 
to be heard and to present testimony and facts pertinent to the claim. 
In practice it follows that most claims which are of a nature to lead a 
claimant to seek legal help, would go to formal hearing. In any case 
where the employer is represented, it would seem the first duty of his 
counsel to notify the Administrator that the claim is disputed and that 
a hearing will be required. Procedure at the hearing is completely in- 
formal, the act itself providing that the Hearing Deputy is not bound 
by any rules of evidence nor of procedure. It is not even necessary that 
any notes or memoranda of the proceedings at the hearing, including 
the evidence offered orally, be preserved. 


PROCEDURE AFTER INITIAL HEARING 


Following the initial hearing, invariably held before a Deputy Ad- 





11 Onto Rev. Cope § 4123.512 (Baldwin Supp. 1958). 
12 On10 Rev. Cope § 4123.513 (Baldwin Supp. 1958). 
18 Onto Rev. Cope § 4123.514 (Baldwin Supp. 1958). 
14 On10 Rev. Cope § 4123.515 (Baldwin Supp. 1958). 
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ministrator, either the claimant or the employer may within ten days of 
the receipt of the Administrator’s decision request a reconsideration by 
filing the request in writing with the Administrator..° The Adminis- 
trator need not grant the application; but in practice he almost uni- 
versally does grant it and assign the matter for reconsideration before 
a Deputy Administrator at Columbus. Both the claimant and the em- 
ployer must be afforded the right to be heard on such reconsideration 
and to present additional evidence. 

Further provision is made for an appeal by either party from the 
Administrator’s decision to a regional board of review and that appeal 
must be filed within twenty days, the period running from the original 
decision of the Administrator if no reconsideration is asked, from receipt 
of notice of a refusal to reconsider, or from receipt of notice of the 
decision of the Administrator upon reconsideration, these limitations 
being, of course, in the alternative. The notice of such appeal may be 
filed with an office of the Administrator, with any regional board of 
review, or with the Commission itself. 

As a practical matter an application for reconsideration by a claim- 
ant is normally wasted energy. If his claim has been denied by the 
Deputy Administrator, he would do best to proceed immediately with 
an appeal to the board of review, without bothering about reconsidera- 
tion. Employers, on the other hand, have during the three years that 
the present statute has been in effect, had a much higher degree of 
success in obtaining reversals of orders of allowance upon reconsidera- 
tion, and should avail themselves of the right to seek reconsideration 
because of a difference in the payment of compensation pending final 
determination. 


PrRocEpURE BerorE THE Boarp OF REvIEw 


When an appeal is filed from the Administrator’s decision (as 
distinguished from an application for reconsideration by the Adminis- 
trator himself) the act requires that it be assigned to a regional board 
of review most convenient to the claimant.’® The board of review is 
required by the act to set the claim for conference between the board, 
the claimant and the employer, prior to setting it for hearing. This 
conference is intended to agree upon uncontroverted facts and define 
controverted issues, agree upon documents, reports and records and to 
make other agreements and arrangements. The statutory description of 
the conference makes it clearly similar to pre-trial in a court action, 
and the statute as written was originally intended for a procedure on 
appeal which was never actually adopted by the legislature. In practice 
the requirement for a pre-hearing conference is more honored in the 
breach than in the observance. Normally the appeal is set for hearing 





15 [bid. 
16 Onlo Rev. Cope § 4123.516 (Baldwin Supp. 1958). 
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and the board in its order on the appeal includes a notation of its 
opinion that a pre-hearing conference would serve no useful purpose. 

The section covering procedure on appeal before the board of 
review'’ permits the parties to present the testimony of witnesses and 
other evidence, but does not provide for the keeping of a record of the 
evidence thus presented. Procedure is normally quite informal with 
counsel for the claimant, the employer, and the Attorney General sitting 
around a table, submitting written evidence, if any, or the oral testimony 
of witnesses, and discussing the merits of the claim. The Attorney 
General attends as the representative of the Administrator. Either the 
claimant, the employer or the Administrator may within twenty days 
after notice of the order of the board of review file with the Com- 
mission an application in writing for permission to appeal from the 
board to the Commission. If that permission is refused, the order of 
the board of review becomes the final order of the Commission, subject 
to an appeal to court within sixty days after notice of the refusal to 
permit the appeal from the board.’® If the Commission grants leave to 
appeal from the board, procedure on such appeal before the Commis- 
sion, held at Columbus, is similar to that before the board; and appeal 
to the court lies from the decision of the Commission within sixty days 
after receipt of notice of the Commission’s decision, subject only to the 
limitation that there can be no appeal upon a decision as to the extent 
of disability. 


ProcEDURE BEFORE THE ADMINISTRATOR AND THE COMMISSION 
FoLtow1nc An INITIAL ALLOWANCE 


Representation of a claimant or the employer in a workmen’s 
compensation claim comes more frequently at some time after the 
initial allowance of the claim, rather than before the claim has first 
been heard. Under those circumstances the problem is one of further 
compensation rather than of original allowance. Discussion of the 
practice and procedure called for in those circumstances necessitates a 
brief review of the classes of disability for which a claimant may be 
entitled to compensation, 

The first is temporary total disability, which may be defined 
roughly as the period of time when he is completely barred from work 
and under a doctor’s care. Second, there is partial disability on a basis 
of impairment of earning capacity which covers the situation when he 
has been discharged by his doctor and pronounced able to do some work, 
but still has a disability which impairs his earning capacity. Third, is 
permanent partial disability on a percentage basis. This represents an 
alternative form of compensation for partial disability, based solely 
upon the percentage of his physical disability, and payable without refer- 








17 OnIo Rev. Cope § 4123.518 (Baldwin Supp. 1958). 
18 Ou10 Rev. Cope § 4123.519 (Baldwin Supp. 1958). 
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ence to the effect of the disability upon his earning capacity, or the 
vocational handicap arising from the disability. The fourth is permanent 
disability for loss by amputations or destruction of sight or hearing. 
The fifth is compensation for permanent and total disability. 

The second and third classes, both covering partial disability, over- 
lap. Partial disability is compensable on an impairment basis only for 
a period of forty weeks after the end of temporary total disability, after 
which it is presumed in law that the condition has become static and 
permanent, After the period of forty weeks, a determination is made 
as to the percentage of physical disability and compensation is tendered 
in an amount equal to the correlative percentage of $8,050.00, payable 
in weekly installments as other compensation is paid. The claimant must 
take his choice between the two. If he chooses to be paid on the per- 
centage basis, credit is taken for anything he has previously drawn on 
the impairment basis; roughly speaking, he should determine his choice 
by a consideration of the extent by which his earning capacity has been 
impaired. If he has a substantial impairment, he can continue to draw 
on that basis until he has received a total of $7,500.00. If on the other 
hand, he is back at work at the same wage that he drew before his in- 
jury (a very likely result if he works in a union shop) he should of 
course choose to be paid on the percentage basis. 

Now the man who seeks additional compensation may be entitled 
to it for a considerable number of varying reasons. He may have been 
totally disabled for a longer period than the award made to him; he 
may be partially disabled and suffering a wage impairment; forty weeks 
may have passed since the end of his temporary total disability so that 
he is entitled to a determination of the percentage of his partial dis- 
ability; he may have suffered an amputation, or loss of part of his 
vision or hearing; or he may have become permanently and totally 


disabled. 

Procedure varies according to the rights he claims. If he seeks 
compensation for a period beyond that for which he has been paid, he 
must prepare and file an application for additional compensation (Com- 
mission form C-85A). He may by this application seek further compen- 
sation for temporary total disability, compensation for partial disability 
on an impairment basis, compensation for an amputation or loss of sight 
or hearing, or compensation for permanent and total disability. This 
form carries within it provision for additional medical proof and a 
certification by the employer, as well as a record of the man’s earnings 
since the last payment of compensation. It needs to be completely filled 
out, or some explanation made for the portions not completed. If not 
completely executed it is subject to summary dismissal on the grounds 
of its incompleteness. 

On the other hand, the claimant may have been paid compensation 
for a certain period and feel that he has been improperly compensated. 
This may be because his average wage has been incorrectly computed, 
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because he has been paid for partial disability when he was actually 
totally disabled, or for some other reason. His relief under those cir- 
cumstances is the filing of an application to modify his award (Com- 
mission form C-85). This form likewise calls for certification by the 
employer, but has no provision on its face for additional medical proof. 
Under such circumstances medical proof, if it is needed, should be filed 
by separate written report. 


If the claimant is ready for a determination of his percentage of 
permanent partial disability he uses an application for that particular 
purpose (Commission form C-92). This form does not require certifi- 
cation by the employer nor does it provide any place for medical in- 
formation beyond the name of the doctors who may have been treating 
the claimant. However, it is important from the claimant’s standpoint 
that medical proof on his behalf as to the percentage of his disability be 
obtained and either be filed with the Commission prior to the hearing of 
his application or be available for presentation at the time of his hearing. 


Percentage of physical disability is something that is not subject 
to any very clear scientific measurement. The extent of a man’s dis- 
ability, measured on a percentage basis following an operation for a 
slipped disc, or as the after effect of a broken leg is largely a matter 
of opinion, The determination by the Commission is based normally on 
the opinion of his attending physician and the opinion of an examiner 
on the Commission’s medical staff, But many attending physicians and 
surgeons tend to underestimate the percentage of residual disability to 
any patient who has had the benefit of their excellent care, and some 
members of the medical section of the Commission have been notoriously 
conservative if not reactionary in their estimate of percentages of dis- 
ability. Counsel for a claimant should, for the protection of his client, 
have available the written report of a competent specialist as to the 
percentage of physical disability present. Whether that report is obtained 
before the filing of the application to determine percentage and filed 
with the application, or held for presentation at the hearing, is a matter 
of judgment. The authors tend to the feeling that holding it for 
presentation at the hearing is a practically superior method. 


Applications for compensation for amputation may be filed without 
medical proof if material already in the claim file shows the existence 
of the amputation. If the file does not contain that information it must 
be furnished with the application. In some instances the exact amount of 
recovery depends upon the exact point of amputation, particularly with 
reference to loss of parts of fingers or hands and losses of a part of the 
foot or leg. The distinctions here are too many and too finely drawn 
to be encompassed in this article, but when injuries are on the border- 
line, the expense of an x-ray to show the exact point of amputation is 
almost always justified, if not required. The Commission medica] section 
will make their determination upon visual examination only and without 
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an x-ray, and on a borderline case the determination will always tend 
to be on the conservative side. 

Applications for permanent and total disability are normally not 
reached until the claimant has exhausted all other compensation; that 
is, has received all that he can be paid on a basis of temporary total 
disability or on a basis of partial disability. 


Time LIMITATIONS 


On all of the above applications, two time limitations are applica- 
ble. First, the claim becomes completely closed, and subject to actual 
destruction of the file, when a period of ten years has passed since the 
last payment of compensation. In this connection it should be borne 
in mind that the payment of medical expense is compensation for the 
purpose of tolling this ten year limitation. 

The other limitation is that no accrued compensation can be paid 
for a period more than two years prior to the date that the application 
for it is filed.’® 


Jurispicrion Or Craims For AppirionaAL COMPENSATION 


Applications for further temporary total disability, for partial dis- 
ability on an impairment basis or for permanent disability due to amputa- 
tion, loss of vision or loss of hearing, are processed and heard first by 
the Administrator and are subject to the same appellate procedure pre- 
viously outlined in connection with the original allowance of claims, 
except for the fact that questions based on the extent of disability are 
not appealable to court. 

Application to determine percentage of disability or to award 
compensation for permanent and total disability are, as a matter of 
practice by the Commission under the advice of the Attorney General, 
processed and determined only by the Commission itself or its referees. 
For that reason those questions are not subject to any reconsideration by 
the Administrator nor to any appeal to a board of review. They are 
subject only to reconsideration by the Commission itself; in the case 
of applications to deterthine percentage of disability, such application for 
reconsideration must be filed within eight days, in the absence of a 
showing that there has been a changed condition since the time of the 
previous determination. 


ProcEDURE On APPEAL To Court 


Appeal from the Industrial Commission to the court is of course 
strictly limited by the statute, as to grounds, venue, and method. The 
statute now makes any decision of the Commission itself (or of a 
board of review, if an appeal to the Commission has been sought and 
refused), except one involving the extent of disability, subject to appeal 





19 On10 Rev. Cope § 4123.52 (1953). 
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to the court. This is in general a broader basis for review than existed 
previously, when review was permitted only on certain assigned claims. 
However, one of the assigned grounds previously listed in a statute did 
deal with the extent of disability and is now no longer appealable. 

The venue on appeal is to the common pleas court of the county 
in which the injury occurred, or in a case where the injury occurs out- 
side the State of Ohio, to the common pleas court of the county where 
the contract of employment was entered into. This statute has been con- 
strued by the supreme court as being jurisdictional, so that a petition filed 
in the wrong court vests no jurisdiction in the court whatever on 
appeal. This can be a very important point when you have a client 
living in your county, working for an employer in your county, but 
injured while temporarily across the county line on some matter in 
connection with his employment, If in the course of carrying a claim 
through the sometimes extended periods that pass before it reaches the 
point of an appeal to court, the situs of the injury is forgotten and the 
appeal is filed in the home county, the resultant embarrassment can be 
extreme, 

The method of appeal is quite simple. The appellant, either 
claimant or employer, files notice of appeal with the Industrial Com- 
mission and with the court of common pleas within the necessary sixty 
day period. That notice states the names of the claimant and employer, 
the number of the claim, the date of the decision appealed from, and 
the fact that an appeal is taken. That filing vests jurisdiction in the 
court.24_ No summons is issued upon the appeal, but the Commission 
itself gives notice to all parties who are appellees. The appellant then 
files a petition on appeal setting forth the basis for jurisdiction of the 
court and the statute simply recites that “further proceedings shall be 
had in accordance with rules of civil procedure.” 

This statute was a last minute substitute for an earlier draft 
calling for an entirely different form of appeal. It leaves unanswered 
a great number of questions such as the burden of proof, the status of 
the Commission’s order in favor of a claimant as a prima facie case in 
his favor, the right to open and close in case of an appeal by the em- 
ployer, and others. The statute has been in effect for less than three 
years, during which time there have been very few decisions on pro- 
cedure in the lower courts and none at all in the supreme court. We 
venture no opinion whatever as to the correct answer of any of the 
problems that come to mind under the statute; the Bar will have to 
await the slow grinding of the mills of justice for the necessary answers. 


Errecr Or Appeats On PAYMENT Or COMPENSATION 


Before the enactment of the 1955 amendments, no appeal was 





20 Ford v. Industrial Comm’n, 145 Ohio St. 1, 60 N.E.2d 471 (1945). 
21QOn10 Rev. Cope § 4123.519 (Baldwin Supp. 1958). 
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permitted to an employer. Accordingly, if an award was ordered, that 
closed the matter and the claimant received his compensation. Objections 
were made to the granting of a right of appeal to employers upon the 
ground that it might be exercised for purpose of harassment only, and 
perhaps to force settlements. To meet this objection, various provisions 
were made as to the payment of compensation pending an appeal. These 
provisions can ‘be summed up as follows. On an award by the Adminis- 
trator, payment is made after a period of ten days in the event there has 
been no application for reconsideration by the employer. An application 
for reconsideration filed within the necessary ten days stays the payment 
of compensation until the Administrator finally disposes of the claim. 

An appeal from a decision of the Administrator awarding compen- 
sation does not stop the payment of compensation for the period fol- 
lowing the date of the filing of the claim but does stay the payment of 
any compensation which accrued between the date of the injury and 
the date of the filing. 

The statute does not specifically cover the situation of compen- 
sation payable after an award by the board of review and the effect of 
an application for leave to appeal to the Commission itself. In practice 
the Commission has construed the situation as calling for the payment of 
compensation under those circumstances, in the light of the fact that the 
next section of the act, covering an appeal to court, specifically provides 
that an appeal by an employer shal] not stay the payment of compen- 
sation during the pendency of the appeal. 

In all of these cases it is provided that if it be finally determined 
that compensation should not have been paid, the amounts paid shall 
not be charged against the employer’s risk in determining his merit 
rating, and shall be refunded to him out of the surplus fund of the 
Commission if he is a sel f-insurer. 


ProcepureE In SELF-INsuRING CASEs 


The procedure in self-insuring cases is theoretically identical with 
that in State Fund cases, except for the fact that all such claims are 
processed through a spécial department in Columbus, and a different 
set of forms are used, 


ProcepurE In THe CasE Or Non-Compiy1Inc EMPLOYERS 


When the employee of an employer who has not complied with 
the compensation act, either by subscribing to the State Fund or quali- 
fying as a self-insurer, sustains an injury, he has an immediate right of 
election. He may either apply for compensation through the Industrial 
Commission or he may sue his employer at common law, in which latter 
event the employer is barred from certain defenses. We shall consider 
here only the procedure in the event he elects to seek compensation. In 
that event he files an application in writing with the Commission, filing 
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in triplicate on forms prepared by the Commission for the specific use of 
cases involving non-complying employers. His claim is then investigated 
and processed in the same manner as other claims except for the fact 
that it is handled by a particular section at Columbus. After hearing 
and determination, it is subject to the same appellate procedure, on be- 
half of either the claimant or the employer, as any other claim. When 
the award in the claimant’s favor has become final, and has not been 
paid by the employer within ten days, it becomes the duty of the Com- 
mission to certify the claim to the Attorney General of Ohio for the 
purpose of filing a suit to obtain a judgment in the amount of the award 
against the employer. When and if that judgment is obtained and has 
itself become final, the Commission must then pay the award to the 
claimant out of its surplus fund and must proceed with collection of 
the judgment against the employer. The claimant collects his full 
award, entirely independent of the ability of the Commission to collect 
the judgment. 

However, if in the suit to obtain a judgment covering the award, 
the employer succeeds in a defense, then the award is not payable by 
the Commission, 

In this connection there is a definite caveat for counsel for non- 
complying employers. Prior to 1955 it had always been the law,”* that 
in the suit against the employer by the Attorney General, the employer 
had available all defenses except the extent of disability and the amount 
of the award. He could, for instance, defend on the question that he 
was not amenable to the act, that the claimant was not an employee of 
his, that the injury was not incurred in the course of employment, or 
that the disability involved did not constitute a compensable injury. The 
reason for this holding was that the employer had no other due process 
by which to protect himself because he had no appeal from a decision 
by the Commission, and if he were not permitted to raise these defenses 
in the suit by the Attorney General, he would have been deprived of 
his property without due process. It seems quite probable that in the 
light of the amendments of the law which have given the employer a 
right of appeal, he has lost his right to present his defenses in the 
Attorney General’s suit if he fails to exhaust his administrative remedies 
by appeals before the Commission and to the common pleas court from 
the Commission’s final decision. 


Awarps For VIOLATION OF SPECIFIC REQUIREMENTS 


When the Workmen’s Compensation Act was first adopted, it gave 
to a workman the option of seeking compensation or suing his employer. 
A decade or more later the Ohio Constitution was amended to take 
away this option of the injured workman and to substitute for it a right 
to seek an additional award if his injury was caused by the violation of 





22 Fassig v. State, 95 Ohio St. 232, 116 N.E. 104 (1917). 
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a specific safety order enacted in the form of a statute or adopted in 
the form of an order by the Industrial Commission. 

An application for such benefits can be filed only after an appli- 
cation for compensation itself has been filed. It requires a separate 
application on a specific form, and, by interpretation of the supreme 
court,”* is subject to the two year statute of limitations. The decision 
of the Commission on the subject is final and not subject to review, 
except through the means of mandamus or prohibition on pure questions 
of law. 

The staff assigned to the investigation of this particular type of 
claim is too small, with the result that investigations are not completed 
for a year or two after claims are filed. After investigation has been 
completed by the Commission, copies of the investigator’s report are 
submitted both to the claimant and to the employer with the opportunity 
to file further proof. When all of the proof has been filed the matter 
is reviewed by the legal section of the Commission and set for hearing. 

Claims are normally heard by one or more Deputy Commissioners 
and are of course subject to an application for reconsideration by the 
members of the Commission themselves, Procedure is informal. The 
amount of the award is grounded upon a percentage of the maximum 
compensation that could have been awarded for the injury in question. 


ProcepurRE InN OccuPaTIONAL DiIsEAsE CLAIMS 


Occupational disease may be defined generally as a disability which 
does not develop accidentally and at a particular time but which comes 
as the result of conditions of employment, distinguished from conditions 
to which the general public is exposed. At one time the diseases that 
were compensable were narrowly limited by statutory schedule, but since 
1938 the limited schedule has been turned into a broad catchall by 
having added to it a provision making compensable “all other occupa- 
tional diseases.””** 

The distinction between injury and occupational disease produces 
some distinctions in practice. The time limitations are different, different 
forms are used, there is no appeal permitted to court, and a much broader 
use is made of what is known as the Medical Advisory Board. 

The time limitations, subject to some distinctions which appear in 
the statute with reference to diseases of the respiratory tract, are six 
months from the beginning of disability or from the date of death.” 
In this connection it is important to note that the term “beginning of 
disability” has been defined by the Industrial Commission by rule as 
being the time of diagnosis, medical treatment, or cessation of work, 





23 State ex rel. DeBoe v. Industrial Comm’n, 161 Ohio St. 67, 117 N.E.2d 929 
(1954). 

24 Onto Rev. Cope § 4123.68(X) (Baldwin Supp. 1958). 

25 Onlo Rev. Cope § 4123.85 (1953). 
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whichever is latest.2® This means that a man may have been disabled 
and off work for a long period of time for a condition not recognized 
or diagnosed as an occupational disease and still have time to file his 
claim within six months after such diagnosis is finally made. On the 
other hand he may be suffering from pathology diagnosed as occupa- 
tional and receiving treatment for it while continuing to work. In such 
event time does not run out for the filing of his claim until six months 
after he finally quits work. 

No special mention seems indicated as to forms beyond the fact 
that, as stated previously, the care necessary in completing an_ initial 
application is doubly applicable in the case of occupational disease. 

Procedure after the filing is essentially the same as in injury cases. 
There is a right, in both the claimant and the employer, to ask for 
reconsideration of a Deputy Administrator’s order, to appeal to the 
district board of review and to appeal from that board to the Commission. 
There is however no appeal to court in an occupational disease claim.?” 


MepicaL Apvisory Boarp 


The original exclusion of occupational diseases from the right of 
appeal to court was the result of a bit of legislative trading. Histori- 
cally, the absence of a right of appeal gave rise to some arbitrary denials 
of compensation and this in turn resulted in the creation of a Medical 
Advisory Board.?* This board, originally authorized solely for occupa- 
tional disease claims, now has the right to consider injury claims also. 
The board consists of three doctors selected from a panel, and its 
membership varies from time to time, It holds hearings in the city 
closest to the claimant’s residence, and while it has authority to adminis- 
ter oaths, take testimony, and subpoena witnesses and evidence, its pro- 
ceedings are usually informal. Counsel for either a claimant or an 
employer can best serve their client by bringing doctors supporting their 
client’s position into the hearing of the board, for informal discussion 
with the members of the board. The board has the right to make its 
own determinations, rather than to make mere advisory pronouncements, 
and these determinations were originally binding upon the Commission 
and are still in practice so treated.”® 


Stticosts AND BERYLLIOsIS 


All claims for silicosis and other diseases of the respiratory tract 
and for berylliosis must by provision of the statute be referred, before 
determination, to a board referred to by the statute as the “Silicosis 
Referees,” who are required to be physicians with special knowledge of 





26 INDUSTRIAL COMMISSION RuLEs (April 1, 1956). 

27 On10 Rev. Cope § 4123.519 (Baldwin Supp. 1958). 
28 On10 Rev. Cope § 4123.15 (Baldwin Supp. 1958). 
29 On10 Rev. Cope § 4123.151 (Baldwin Supp. 1958). 
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pulmonary diseases.*° This board does not make determinations, but 
only findings. These findings are not binding upon the Administrator, 
the Commission or the Medical Advisory Board, though there is of 
course a strong tendency to follow them. 

By the statute*’ silicosis is compensable only in the event of total 
disability or death, and silicosis and berylliosis have a further limitation 
requiring an injurious exposure in the State of Ohio before definite 
periods fixed by the statute.®* 

Because a man with silicosis, even though not yet totally disabled, 
may be required to seek other employment in order to escape further 
exposure, provision is made for compensation for such required change 
of occupation.** Should such compensation be indicated, it requires a 
special application, subject to particular statutory limitations. 





30 Oun10 Rev. Cope § 4123.68 (Baldwin Supp. 1958). 

31 [bid. 

32 Jbid. 

33 Onto Rev. Cope § 4123.57(D) (Baldwin Supp. 1958). 








RELATION OF WORKMEN’S COMPENSATION 
TO OTHER SOCIAL INSURANCE 


Davin CLAYMAN* 


We conceive of social insurance as being a system of protection for 
earners which is imposed by law. The objective of this article should be 
consideration of forms of such insurance other than social security, work- 
men’s compensation, and unemployment compensation. There is one such 
type of insurance which is most readily brought to mind, and that is 
insurance to provide temporary disability benefits. 

It is, of course, platitudinous to intone that social insurance is here 
to stay. To those persons who believe that social insurance has been a 
boon to workers and their families and to society in general the challenge 
is ever present to improve existing plans of social insurance and to forge 
ahead to new plans to fill the needs of people. To those individuals 
there has been apparent the obvious gap in our system of social insurance. 
The gap exists between workmen’s compensation and unemployment 
compensation in providing benefit payments to workers who are unem- 
ployed because of illness which has no relation to occupational injury or 
occupational disease, To restate the proposition, there is the need to 
provide the economic minimum for subsistence to workers who, through no 
fault of their own but because of sickness, are unable to work, who are 
eligible for benefits neither under the workmen’s compensation law nor 
under the unemployment compensation law of this state. 

During the last three decades there has been progress in the entire 
field of social insurance, too fast to suit some and too slow to suit others, 
but representing a tremendous degree of advance from the attitude of 
complete indifference by society to the economic needs of the unfortunate. 
However, the advance has been on a front too restricted, for it has 
failed to meet the problem of the sick worker. 

Ohio workers are, of course, covered by federal social security and 
are thus the beneficiaries of the old age and survivors’ insurance provisions 
under that program. Under that system they are eligible for disability 
benefits for permanent total disability at the age of fifty or over. 

Temporary disability benefits are available to Ohio railroad workers 
under the federal law covering them. 

In some establishments the employer and the employees have sought 
to cover the gap by providing, through collective bargaining, for private 
pension plans, supplemental unemployment insurance, and various forms 
of group insurance, including health and accident insurance. For the non- 
railroad worker, the only relief for temporary disability is the private 
coverage, if he is fortunate enough to have it. 

It is the belief of the writer that the arguments in support of 
workmen’s compensation and unemployment compensation do equally 





*Of the firm of Clayman and Clayman, Columbus, Ohio; member of the Ohio 
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justify a program of temporary disability benefits. A basic compassion for 
the plight of fellow men and a sense of social imagination, which enables 
one to appreciate the plight of the sick wage earner, dictate that the 
painful and deleterious results of loss of earnings because of illness be 
minimized as far as practically possible. Then, too, the arguments as to 
the economic good in the maintenance of buying power and lightening 
the burden upon public relief authorities are valid. 

It is the intention of this article to once more remind people who 
are interested of temporary disability insurance. It is not the writer’s desire 
to discuss critically the technical details of temporary disability insurance 
or to make recommendations as to the precise specifics of a law to cover 
this field that should be enacted for the State of Ohio, nor, it should 
be confessed, does it lie within the ability of the writer, who is not an 
expert or a specialist in the field, to adequately perform these chores. 

To those who have followed the history of social insurance in the 
State of Ohio, the proposal for temporary disability benefits is not new. 
In 1949, the General Assembly of this state established a commission 
“for the investigation and study of the problem created by temporary 
unemployment due to a disability or sickness incurred outside the scope 
of one’s employment, or while unemployed, and therefore not compensa- 
ble under present workmen’s compensation or unemployment compen- 
sation laws.” 

On February 21, 1951, the Disability Unemployment Insurance 
Commission thus created transmitted to the General Assembly its findings 
and recommendations. In the report of the Commission, the disability 
insurance systems in existence were examined and compared. Testimony 
was received by the Commission from spokesmen of workers and employers 
and from other members of the public. Needless to say, there was dis- 
agreement in the views of the representatives of the unions and the 
management associations, Organized labor’s position, as stated by Mr. 
Phil Hannah of the Ohio Federation of Labor, was: 


The unions will continue to push for these plans, (re- 
ferring to private health and welfare plans) and at the same 
time, a compulsory government system should be set up on an 
adequate and sound basis to provide a minimum protection 
above which these negotiated plans can function and which can 
be applied to all workers in the labor force on a uniform basis.” 


This statement of policy was implemented by the testimony of 
Mr. Jacob Clayman, Secretary-Treasurer, Ohio CIO Council: 


Sickness is the scourge of the average American family. 
The plain fact is that the ordinary American can’t afford to be 





1 Amended S. Bill No. 134, 98th Gen. Assembly; DisaBILIry UNEMPLOYMENT 
Ins. Comm’N Rep. 4, 95th Gen. Assembly. 
2Comm’n Rep., supra note 1, at 21. 
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sick. . . . In the United States there is no moral or economic 
reason for continuing to deny American workers an adequate 
form of social insurance during their periods of sickness.* 


Employer representatives voiced the opinion that the kind of protec- 
tion here contemplated is a personal matter not properly to be considered 
within the orbit of public legislation. Mr. Frank C. Manak, of the 
Ohio Manufacturers’ Association and Ohio Chamber of Commerce, ex- 
pressed that feeling: 


Compulsory cash sickness legislation is the first step into a 
new area of social legislation where the state for the first time 
is considering close inspection of the purely personal life of the 
individual without his cansent.* 


The Commission, in its recommendations, found that there was a 
need in Ohio for a state-supervised system of cash disability benefits. 
In taking notice of the existence of private and voluntary plans, the 
Commission noted the desirability of “assurance” of protection by a 
state-supervised plan. The Commission recognized that the existence 
of voluntary and contractual welfare benefit plans in industry demon- 
strated that the need existed to provide broader participation among 
working men in this type of protection, and that there was also a need 
for uniformity of minimum benefits and duration scale. It pointed out 
that legislation in this field would lighten the load of state relief agencies. 
It stated: 


The denial of unemployment compensation benefits to a 
claimant who becomes disabled, and thus unable to accept 
suitable work when offered, is a shortcoming in that system and 
should in justice and fairness be remedied. It seems self-evident 
that the propositions above advanced argue with double force 
for the maintenance of income to a disabled unemployed wage 
earner. 

These desirable objectives may be attained within the 
framework of our democratic system. It is the right and duty 
of our state to thus foster the welfare of its citizenry. No other 
means will suffice.® 


It was recommended by the Commission that there be created a 
state insurance fund operating competitively with private insurance car- 
riers or self-insured plans of employers, the Commission stating that this 
was not to be considered as an argument in support of a similar system 
for workmen’s compensation. The recommendation was that both the 





3 Jd. at 27. 
47d. at 30. 
5 Jd. at 41. 
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employer and the employees contribute to the fund and that the Industrial 
Commission was best adapted for the administration of this system. 

It was further recommended that there be no limitation upon the 
freedom of employers and employees to negotiate private welfare plans 
and that full credit be given to such private plans to the extent that they 
provide benefits authorized by the state law. 

There were other policy recommendations which consisted of pro- 
posed weekly cash benefits to run between ten dollars and thirty dollars, a 
twenty-six week maximum duration period during any period of fifty-two 
weeks or during one period of disability, no coverage for pregnancy, 
exclusion of illness which is self-inflicted or which is the result of an illegal 
act or an act of war, exclusion of any disability for which claimant is 
subject to suspension or disqualification under the unemployment compen- 
sation law and a waiting period of seven days. It must be remembered in 
connection with the amount of benefits recommended, that this recom- 
mendation was made in 1951 and that since then there have been increases 
of benefits in workmen’s compensation and unemployment compensation. 

The temporary disability benefit laws that are now existent are in 
California, New Jersey, New York, Rhode Island and under the federal 
system for railroad workers. The main difference between the plans of 
the five jurisdictions is the status of private plans and their relation to the 
statutory system. Under the California and New Jersey laws, private 
arrangements which meet the statutory requirements are permitted as a 
substitute for state fund participation. In New York, the employer is 
required to provide equivalent benefits at no greater cost to the employee. 
Under the federal statute for railroad workers and the Rhode Island 
statute, benefits are paid without regard to individual or private plans. 

In California and New Jersey, the system is competitive between 
the state funds and the private plans, with the state fund being used if 
private plans are not elected by the employer and a majority of the em- 
ployees. In New York, there is competition between the employers’ private 
insurance fund, the private carrier, and the state fund which is main- 
tained by the state as a state-owned insurance fund. 

For the most part’the plans are financed by employee contributions. 
In California the fund is financed by the employees, who are taxed 
one per cent of the first $3,600 of their wages. In New Jersey there 
is a three-fourths of a per cent tax on the employee on the first $3,000 
of his wages, one-third of this amount being paid into the unemployment 
fund, and there is a one-fourth of a per cent tax on the employer on 
the first $3,000 of the employee’s earnings. New Jersey also provides 
that, as to private plans, the employee pays up to one-half a per cent 
of the first $3,000 of his earnings to maintain the plan, with the balance 
of costs to be provided by the employer. New York provides that the 
employee must pay one-half a per cent of his first sixty dollars of 
weekly earnings, with the balance of the cost to be borne by the employer. 
In Rhode Island the employee is taxed one percent up to $3,600 and 
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under the federal act for railroad employees there is a variable rate of 
tax imposed upon the employer, depending upon the size of the fund, 
which ranges from one-half a per cent to three per cent of wages up to 
$350 a month, which tax also finances unemployment insurance. 

The programs in California, New Jersey and Rhode Island are 
administered by the unemployment insurance authorities, while in New- 
York it is administered by the Workmen’s Compensation Board, The 
railroad program is also administered by the same authorities who are 
charged with the administration of unemployment compensation. 

In the matter of coverage, the California law provides for par- 
ticipation of employers with one or more employees and a payroll of 
$100 or more in any quarter, New Jersey covers employers with four 
or more employees, as does New York, whereas the coverage in Rhode 
Island is of employers with one or more employees, In California, 
New Jersey and Rhode Island, the coverage is the same as in unem- 
ployment compensation. 

In the matter of weekly benefits and maximum duration, the 
weekly benefits are from ten dollars to fifty dollars in California, with 
a maximum duration period of twenty-six weeks plus hospital benefits 
of twelve dollars a day for twenty days in any one disability period. 
The New Jersey benefits run between ten dollars to thirty-five dollars, 
with a maximum in a twelve month period being the lesser of twenty-six 
weeks of benefits or three quarters of earnings in a total base period. 
New York provides for a minimum of twenty dollars or the average 
weekly wage, whichever is less, and a maximum of forty-five dollars 
per week, with a maximum duration period of twenty-six weeks. In 
Rhode Island, the benefits run between ten dollars and thirty dollars, 
with a twenty-six week maximum duration period, The railroad law 
provides benefits between thirty-five dollars to eighty-five dollars during 
a two week period, with a maximum duration period of twenty-six 
weeks. In all the plans there is a waiting period of one week. 

Pregnancy benefits are paid in Rhode Island but not in New Jersey. 
California and New York permit benefits for disability after the termina- 
tion of pregnancy. The federal act provides for special maternity 
benefits beginning fifty-seven days before the expected date of child 
birth and ending 115 days later. 

It is our opinion that the railroad workers and the workers of 
California, New Jersey, New York and Rhode Island deserve the 
protection of temporary disability insurance. Needs of Ohio workers 
for this type of insurance are as pressing. We trust that in the future 
the recommendations of the Disability Unemployment Insurance Com- 
mission made in 1951 will be heeded. 
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INTRODUCTION 


In participating in this symposium, I have two objectives: (1) to 
meet the requirements to provide essential data on the medical aspects 
of occupational diseases within the purview of the laws of workmen’s 
compensation, and (2) to utilize this opportunity to broaden the knowl- 
edge of attorneys concerning the scope of occupational illnesses and 
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provide them with some understanding of the chemicals and occupations 
involved in the industries of Ohio, These principal objectives will be 
interwoven as a combined approach in the data. The facts that follow 
will be presented purely from the medical viewpoint. 

Since this symposium represents a significant means to reach all the 
attorneys within the state and provide them with information about 
occupational diseases, a particular pattern of presentation has been selected 
to facilitate this purpose and provide ease in reference. Naturally, there 
are limitations as to how much material can be included at this time. 
However, I shall try to strike a balance between information desired by 
the attorneys who are casually acquainted and attorneys who are familiar 
with this field; also, to provide sufficient new data to make it interesting 
even to the attorneys specializing in workmen’s compensation. Portions 
of the material utilized have already been presented to all the physicians 
in Ohio in a similar effort in order to provide a greater understanding 
of occupational diseases, 


Scope of Occupational Diseases 


In Ohio the industrial population comprises some 2,300,000 workers 
who are potentially subjected to occupational diseases and industrial 
public health hazards resulting from exposure to toxic substances in 
their working environment. These diseases may be of a serious nature 
affecting the various vital organs and systems of the body, depending 
upon the nature of the toxic dusts, fumes, mists, vapors, gases or other 
substances and the concentrations involved. In general a broad classifi- 
cation of the occupational diseases due to physical and chemical agents 
may be grouped into the following four categories: (1) toxic dusts, 
mists, fumes, vapors and gases; (2) physical states of the environment 
such as abnormal temperatures and pressures, radiant energy and noise; 
(3) mechanical factors such as vibration, pressure, physical strain and 
movement; and (4) infectious agents connected with industrial occupa- 
tions, 

Chemicals may be absorbed through the skin, inhaled through the 
respiratory tract or ingested due to contamination at work from improper 
work processes or due to lack of adequate cleaning facilities and per- 
sonal protective measures, Chemicals in general vary in their toxicity; 
their effects may be acute or chronic and may affect one or more organs 
at different times. We know, for example, that silica, asbestos and 
beryllium produce changes in the lungs with physical disability of long 
or permanent duration. Benzol, toluene and other solvents produce 
diseases of the blood and blood-forming organs. Carbon tetrachloride, 
tetrachlorethane and other halogenated hydrocarbons produce toxic effects 
on the liver and kidneys. Manganese, mercury and carbon disulphide 
affect the brain and central nervous system. 


Some chemicals may produce specific cancers such as cancer of the 
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bladder due to aromatic amines, Destructive changes in the bone have 
occurred due to arsenic and phosphorus, Perforations of the nasal septum 
as well as lesions of the oral cavity result from excessive exposure to 
chromium, alkalies and acids. The gastrointestinal tract is affected 
symptomatically by chemicals capable of acting as systemic poisons. 

Gases such as carbon monoxide, phosgene and cyanogens cause 
asphyxiation, while other gases such as nitrous oxides produce chemical 
pneumonias, Exposure to x-rays and emanations from radium may 
produce serious burns and cancer while the blood and blood-forming 
organs are also profoundly affected by radiation. Infrared rays may 
produce cataracts; and methyl chloride, blindness. 

Chemicals which act as primary skin irritants or as skin sensitizers 
cause occupational dermatoses, the most frequent of the industrial diseases. 


Occupational Exposures 


The magnitude and complex nature of the occupational disease 
problem is reflected in the number, variety and location of industries in 
the state. There are over 12,500 manufacturing industries utilizing 
hundreds of varied chemicals and materials which require exposure of 
individuals to toxic dusts, fumes, vapors, mists, gases, etc. which are 
evolved during the manufacturing processes. Ohio leads the nation in 
the production of steel and glass and in the number of foundries as 
well as electrical appliances and the ceramic arts. The state is noted 
for its wide variety of manufactured products and industries in all sections 
of Ohio, 

Our state has a rather remarkable distribution of industries, both 
large and small, within its various counties and there is hardly an area 
which does not have some form of industrial employment. In this respect 
practically every physician and attorney has an opportunity within the 
area he lives and practices to observe individuals who have been afflicted 
with occupational illnesses, Even agriculture presents important occupa- 
tional health problems through the wide-spread use of chemicals in the 
spraying of crops and the various insecticides. Lead, arsenic, nicotine and 
DDT have been commonly recognized but the recent increasing use of 
organic phosphates such as “parathion”? and “TEPP” (tetraethylpyro- 
phosphate) have been dramatic and deadly in their toxic effects. Occupa- 
tional diseases then may occur under a variety of conditions and in a tre- 
mendous number of different environmental exposures. 

Each type of industry and individual plant poses specific industrial 
health problems. In each instance of occupational disease, there are 
medical and engineering control measures which can prevent the oc- 
currence of additional cases of illness and can control the extent of the 
toxic exposures. 





1 Sax, DANGEROUS PROPERTIES OF INDUSTRIAL MATERIALS (1957). 

















MEDICAL ASPECTS 
Wuar Is An OccupaTionat DIsEAsE? 
Definition 

The Workmen’s Compensation Act gives the following definition 
of an occupational disease: “a disease peculiar to a particular industrial 
process, trade, or occupation and to which an employee is not ordinarily 
subjected or exposed outside of or away from his employment.” 

This brings us to the question, what are the problems associated with 
the interpretation of this definition? Evidently they are related to the 
clarification of the word “peculiar” as it differs from the usual or normal. 
In determining whether a disease is “peculiar” to a particular process or 
an occupation, there must be an “‘association” of factors, and, in turn, an 
understanding of the difficulties involved. Occupational diseases do not 
“normally” exist, but rather they represent an incidence of disease that 
occurs because of the very nature of the employment or environmental 
exposure. Silicosis, for example, identified as an occupational disease, must 
be shown to be “peculiar” to the occupation—does not occur in the gen- 
eral population—but is found only in certain occupational exposures. 
Workers with silicosis have the same “unusual” chest film, have symp- 
toms peculiar to silicosis cases and previous exposure to silicon dioxide. In 
comparison, in order to see whether this is “peculiar” or important in 
these workers, the observations are sought in the general or control popu- 
lations. In this manner the disease is determined to be “peculiar” rather 
than a “normal” occurring phenomenon, 


Association 


In the interpretation of occupational diseases the word “association” 
is basic. If certain factors in the working environment are consistently 
associated with the development of a specific disease or syndrome, then 
the basis is established for the consideration of an occupational disease. 
Association of factors from observations is manifest daily in the practice 
of medicine especially when one correlates symptoms and physical findings 
in the examination of a patient by a physician. The physician has learned 
to “associate” the disease entity with the symptoms as proven by earlier 
experience or pathological reports. Similarly, the attorney learns to “asso- 
ciate” certain factors and circumstances as evidence in the establishment 
of a particular case. The strength of the evidence bears a direct relation 
to the strength of the “association,” the links from one event to another. 

In order to determine what constitutes a clue or a valid “factor” 
associated with an event, it is necessary to know the “normal” or range 
of variation of the factors whether at the scene of a crime or at an in- 
dustrial scene. Similarly, we must know the range of variations of the 
disease according to the characteristics of the populations involved and 
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the factors associated with the disease. Perhaps a few illustrations will 
help clarify this point. 


Acute Illness 


We have as an example an event in a small town where invitations 
were extended to attend a community supper. The meal was served on a 
Saturday evening and four to eight hours later the people who attended 
became ill with nausea, diarrhea and vomiting. The doctor who was 
called to many of the homes recognized the symptoms of food poisoning. 
He discovered that all of the individuals had the same symptoms, all ate 
the same food at the same place and at the same time. The doctor 
associated the cause of the disease with the eating of this particular meal. 


Now let us look at an example of “association” relating to industry. 
We find workers cleaning out a tank with a solvent called carbon tetra- 
chloride in a room that is not properly ventilated. A number of workers 
engaged in the same process at the same place become ill with the same 
symptoms and collapse. Since their work process and the use of carbon 
tetrachloride were the common factors in their clinical history, it is 
evident their illness is directly associated with their work. 

The two illustrations of “association” which have been described are 
immediately observed because they relate to an acute incident producing 
an acute disease, i.¢., the development of a disease or illness from a few 
hours to one or two days following exposure. 


Chronic Illness 


Let us now consider what is known as the chronic type of exposure. 

Some 200 men worked in a plant which manufactures chromates, 
and about twelve to fifteen years later a significant group of these men 
developed lung cancer and died, In another plant where dyes were manu- 
factured, observations showed that deaths some twenty or more years 
later from bladder-cancer among the employees were far greater than 
one might expect. In neither case did the workers, their families or their 
physicians “associate” this particular disease or death with employment 
because of the so-called latent period, the long time it takes between 
occupational exposure and the actual development of the disease. This 
type of exposure then is frequently described as “chronic” in which the 
development of disease and symptoms of disease may be delayed weeks, 
months or years after the occupational exposure occurred. 


Difficulties of “Association” 


” 


There are difficulties too in this matter of “‘association.” We realize 


there are hundreds of chemicals being used and introduced in various 
combinations in industry which may cause subsequent serious effects on 
the human body and that symptoms of disease may often develop months 
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or years after the critical exposure. In addition, the last place of employ- 
ment is not necessarily the work place where the initial exposure occurred. 
Individuals may move from job to job and the recognition of an “asso- 
ciation” of such an exposure and the detection of the chronic disease 
which may develop requires comprehensive work histories and some knowl- 
edge of the substances used in various industries. 


Symptoms of Occupational Diseases and Common Diseases 


Certain symptoms are common to many diseases, industrial diseases 
or the general common diseases, although the causative factors may be 
different. For example: the abdominal pain of acute appendicitis and 
that of lead poisoning may be very similar; the changes in the central 
nervous system due to manganese poisoning produce symptoms that are 
remarkably like those of multiple sclerosis; similarly, the psychosis 
produced by carbon disulphide exposure is difficult to differentiate from 
the psychosis due to some other cause; aplastic anemia may be due to 
benzol, TNT or some other unidentified cause; the same is true for 
leukemia. Individual symptoms, therefore, in general, are not identifiable 
as being solely peculiar to a given substance. A most common example 
would be that of headache which could have a variety of causes, both 
occupational and nonoccupational. For some diseases, however, such as 
silicosis, a chest x-ray may provide a certain characteristic picture. The 
same may be said of berylliosis although the differential diagnosis is 
much more complex. However, the number of occupational diseases 
which can be identified and detected by such objective means are markedly 
limited. : 

Considering the entire field of occupational diseases, one must realize 
that the symptom complexes may bear striking appearances to non-occupa- 
tional syndromes and that interpretation of whether an occupational 
disease exists or not should not be based solely upon the symptoms involved. 
It is true, however, that there are some clinical occupational syndromes, 
such as those associated with mercury, which can make one seriously sus- 
pect an occupational disease. The point I want to emphasize, however, 
is that although symptoms may be “peculiar” they do not necessarily 
have to be “peculiar,” to still fall into the category of a true occupational 
disease. The recognition of these symptom complexes evolves when the 
consideration of the working environment reveals the symptoms are 
associated with a particular procedure, operation or working exposure, 
just as the physician has learned from his pathologist reports, that the 
clinical symptoms initially observed are associated with a specific disease 
entity. Such symptom complexes have occurred and observations have 
been made on both humans and animals subjected to the toxic effects of 
certain substances. 

The particular pattern of symptoms which has been observed fol- 
lowing exposure to specific substances such as lead has been derived 
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from the identification of that particular occupational disease as confirmed 
by medical and engineering studies and by toxicological experiments, This 
is true of a significant number of toxic substances, However, there are 
marked gaps in our present knowledge of the literally hundreds of chemi- 
cals being used in industry in various combinations for which no toxi- 
cological data is available. As a consequence it makes diagnosis extremely 
difficult for a physician to recognize the occupational diseases due to these 
substances as well as the new chemicals introduced in industry because 
of the newness of the exposure and the lack of previous human exposure 
experiences in industry. This was true when toluene di-isocyanate (TDI) 
was introduced in industry and there were very few actual human 
exposures. Following its introduction in Ohio an outbreak occurred in 
various different plants in which this substance was used. A few of the 
employees developed asthmatic-like symptoms with cough and pain in the 
chest. Since the operation was a small one, only a few employees were 
affected in each plant. The symptoms of asthma that developed were 
not much different from the normal symptoms of asthma but the disease 
became “peculiar” because of its direct association to a specific exposure 
to a process, TDI, which became all the more remarkable since the 
amount necessary to produce a toxic effect on the worker was only one 
or two ppm (parts of the substance per million parts of air). 


Equally important information about this particular substance, TDI, 
is the fact that it is a strong sensitizing agent and a worker acquires an 
allergic response to the chemical, Thus, when a worker enters the area 
in which the substance is used, he develops symptoms and is not able to 
perform his work. The sensitivity which the worker develops may be of 
such a high degree that an individual can no longer be exposed in opera- 
tions in which this chemical is used because of the asthmatic-like type of 
response which recurs. 

One of the differentiating points of an occupational disease, in those 
other than the dust diseases, is the fact that an individual worker usually 
improves when he is removed from his exposure and the condition recurs 
or is aggravated on re-exposure. In cases of poisoning, the disease is most 
frequently chronic rather than acute. 


Variations in Exposures and Population Groups 


A disease may be peculiar to a particular industrial process and be 
initially detected by an abnormal incidence, i.¢., a greater number of cases 
of the same illness within a group of workers exposed to the same opera- 
tion. The most frequent example of this would be dermatitis where 
a group of employees are exposed to skin irritants or sensitizers and a 
large percentage of workers develop dermatitis on the same area of the 
body. However, the question of “peculiar to environment” should not be 
based solely on the relative percentage of workers affected, although this 
is an important factor, because there are marked differences in the working 
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environment, the lengths of employment and the susceptibility of various 
workers. The composition of the work force in terms of age, sex, and 
color represent factors to be considered, depending upon the environ- 
mental exposures involved. Also, the nature of the operations may require 
that only one person within a group carry out certain work procedures 
and be exposed to a particular chemical. If this worker develops a sys- 
temic or respiratory disease actually due to the inhalation of a chemical, 
the fact that he was the only person to develop the disease should not 
detract from the validity of his claim. It may be more difficult to inter- 
pret and prove the association; nevertheless, the occupational disease can 
occur and does exist. 

In the study of population groups in attempting to determine whether 
a disease is appearing at a rate greater than “usual” or “normal,” it is 
important to take into consideration the length of exposure, that is, the 
employment exposure in a particular department or process. A plant may 
have a procedure of rotating employees exposed to a toxic substance, 
benzol for example, where the procedure frequently has been to perform 
blood counts every month on these employees, and when the blood count 
shows some change suggestive of a toxic effect to move the employee 
affected to another department. In this practice a larger number of 
employees may receive exposure whereas a smaller number would be in- 
volved in any prolonged exposure, A survey of the department may not 
convey a true picture of the actual number of employees who had been 
affected. Similarly, if so many exposure years are required for a disease 
to develop, the survey of employees should take this point into consid- 
eration. 

The labor turnover im a particular plant or particular department 
as well as sick leave policy may also be such that a true picture of what 
occupational diseases have occurred in the plant becomes difficult. In some 
instances persons with an occupational disease have been pensioned or 
placed on sick leave and no occupational disease claims filed. 

An employee may sustain an occupational disease by the very loca- 
tion of his particular work procedure rather than to the actual operation 
itself, that is, adjacent to some other toxic exposure. In such instances 
the illness may occur in a department which does not have the same toxic 
substance but the ventilation is such that the fumes pass into the breathing 
zone of the worker located in the adjacent department. This then becomes 
peculiar to the worker exposed in the sense that his work requires him 
to be at that particular location even though his particular process does not 
generate the toxic substance. Similarly, there must be proper recognition of 
the disease itself, that is, the syndrome or pattern that may be recognized 
as being similar or identical to a disease associated with a specific substance. 
One must look for the factor, the toxic substance with which the disease 
has been previously associated and identified, for example, beryllium and 
silica, However, should there be difficulty in locating the factor, this should 
not deny the existence of the already identified occupational disease. The 
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many changes in plant processes and working procedures, changes in pro- 
duction schedules, substitution of chemicals, etc. prevent or complicate the 
tracing of the likely causative factor which becomes an intricate detective- 
like procedure. 


An individual is not ordinarily subjected or exposed to most chemicals 
outside or away from his employment; however, the trend to greater 
home use for some of these in the form of repair and cleaning purposes, 
as well as in the use of hobbies, create a situation in which similar chem- 
icals may be used in both the working and home environments. This intro- 
duces another problem, that of quantity or concentration of the chemicals 
in terms of parts per million (ppm), milligram per cubic meter (mgm./ 
cu.mtr.), etc. of the toxic substances and the duration of the exposure 
(see Threshold Limits Section- ACGIH). 

The workers’ amount of exposure is tremendously greater in industry 
in terms of quantity and duration, The concentration of a given substance 
may vary by process and by department within the same industry, Even a 
breakdown in ventilation or some similar action may produce an entirely 
different situation in a matter of minutes in terms of concentration. 

At this point I should like to mention that in the investigation of a 
case of silicosis or any dust disease, the dust counts at the time of the in- 
vestigation, the percentage of silica or chemical involved, particle size of 
the dust, etc. may have no bearing whatsoever as to the true exposure of 
some five or ten years previously. In other words, today’s investigation 
report of environmental conditions cannot possibly be the same as prevailed 
some five to ten years ago. Installation of control measures, ventilation 
systems, etc. may reveal that the dust counts are very low and the parting 
compound in the foundry contains no free silica whereas actually the 
opposite was the case. In fact, the parting compound could very well have 
contained 100 per cent free silica in previous years, The investigations, 
therefore, in determining the toxic factors associated with the disease 
syndrome must relate it to the years of actual exposure and not just to the 
current or prevailing situation. Admittedly this is difficult but the complex 
nature of an occupational disease warrants such a thorough and careful 
appraisal. 


Diagnosis of Occupational Disease 


In establishing whether a disease is occupational or not the physician 
makes that decision. This requires that the physicians involved have an 
extensive knowledge of the environmental factors which produce disease 
and illness and are aware of the toxic substances which are used in differ- 
ent industries and occupations. Unfortunately, relatively few physicians 
have a personal acquaintance with the working environment of their 
patients and knowledge of the toxicological effects of the wide-range of 
chemicals used in various occupations. The employee or patient is even 
less likely to be acquainted with the harmful nature of the substances to 
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which he is exposed even though he is required to specify this in his applica- 
tion claim for occupational disease compensation. 

Basically, in order to determine whether there is any relation between 
the symptoms and occupation, it is necessary for the physicians to obtain 
an accurate occupational history from the workers who become their 
patients. The employee patient has a responsibility to the physician to pro- 
vide him with complete and accurate data of his work place, as well as the 
reporting of all his symptoms and the factors relating to the illness. In 
short, everytime a working man goes into a doctor’s office when he is 
being treated for an illness, he should provide the doctor with some infor- 
mation about his occupation, the number of years he was employed at that 
type of work, the materials he handles in his work, and the substances 
to which he is exposed. It is because this information is seldom given to the 
doctor that difficulties have occurred and occupational diseases pass un- 
recognized, The patient should bring his work-place to the doctor and the 
doctor should visit the work-place to study the occupational exposures and 
become acquainted with the hazards involved. In this latter regard, fre- 
quently there are changes in the mixture of substances sold under trade 
names with which the manager or safety director of a plant may be 
unacquainted. Or, because of some new process of manufacture, the final 
product sold may not be just one substance, for example not gasoline but 
gasoline-benzene, capable of producing typical symptoms of benzene poi- 
soning. 

The second point relates to the frequent desire in compensation cases 
to have a very narrow requirement that the symptoms conform exactly as 
to what is quoted in the text books, This is unwise because a wide range 
occurs in the symptoms of the nonindustrial diseases which all the physicians 
recognize as variations which can occur in different persons and under 
different physiological conditions. Similarly, variations can occur in the 
symptoms of occupational diseases. Instances have been reported of how 
one individual in exposure to the same substances can be markedly affected 
in a shorter period of time while others do not appear affected at all, 
Under the same conditions of exposure to a toxic substance, certain com- 
mon symptoms will occur, but then there will be other symptoms observed 
in some employees and not in others. Although the so-called classical 
symptoms of occupational diseases do occur, one should not require each 
occupational disease to have all the symptoms that have been ascribed to 
that particular toxic substance. 

The physician in interpreting these symptoms should be cautioned 
in accepting without reservation the results of animal experiments in the 
field of industrial poisons.* Although there are consistent observations in 
animals and humans, marked differences have been found for some sub- 
stances and this possibility always exists. Furthermore, such animal 
experiments are usually conducted at room temperatures. Under such 
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conditions it may be possible that the particular solvent may be rated as 
harmless in ordinary use; however, in industry the solvents may be sub- 
jected to heat in certain processes and the heat increases their toxicity. We 
will take as an example, methyl cellosolve, which is used as a solvent for 
the stiffening material on shirt collars. When the fabric is pressed with 
a hot iron, the solvent volatilizes and severe poisoning in a shirt factory 
has been reported.* It must be remembered in correlating symptoms with 
exposure that heat and heavy work usually increase both the rate and depth 
of respiration and so hasten the absorption of the poison. 

In essence, then, the attorney is dependent upon the physician for the 
decision of whether an illness is occupational or not. The physician has the 
responsibility of identifying these symptoms and their correlation with all 
the factors of the working environment, their variation in work processes 
and the chemical form and concentration of the toxic dusts, fumes, vapors, 
mists or gases, etc. There are a limited number of biological tests that 
provide objective measures of absorption. More frequently, as in the case 
of organic substances, there are presently no means of identifying the 
complex substance as metabolites in the body tissue or fluids. There must 
be reliance, then, to a certain extent on the frequency of association of 
illness and the specific exposure, recognizing again the exceptions and 
differences in observations which can occur as I have referred to previ- 
ously, The diagnosis of an occupational disease requires a more thorough 
investigation and correlation than a nonoccupational disease for the latter 
does not require consideration of the toxic substances in the working envi- 
ronment. Lung biopsies, for example, may be necessary to differentiate 
diffuse pulmonary lesions and to establish the diagnois of an occupational 
pneumoconiosis. Because of these various factors, I do believe that pro- 
visions should be made within the Workmen’s Compensation Act for 
payments to the physicians for those tests that are conducted to determine 
whether a disease is occupational or not, even if the disease is finally found 
to be nonoccupational. At present, the law only provides payment when 
the disease is established to be occupational in origin. 


STaTUTEs OF LIMITATIONS 
‘ 


Occupational Disease 


The requirements that an occupational disease claim or death notice 
must be filed within six months after disability began and that exposure 
must have occurred within twelve months of disability is not consistent 
with our present-day knowledge of occupational diseases.° There is ade- 
quate documentation in the scientific literature on occupational diseases to 
question the validity of the present Ohio statue of limitations. For 
example, in reference to literature concerning benzol in which the disease 





4Donley, Toxic encephalopathy and volatile solvents, 18 J. INpusT. HyG. & 
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or illness occurred after twelve months following cessation of exposure, 
it was found that injury to the bone marrow, once started, progresses 
without any further intoxication. In Hunter’s cases® (two—both fatal) 
they had no exposure to benzol for sixteen or seventeen months prior to 
treatment. Smith’ reported a case of benzol poisoning of a rotogravure 
printer who died of aplastic anemia, four years after exposure ceased. 
Meyer® reported a case of extreme aplasia of the bone marrow, nine years 
after exposure to benzene ceased. Other cases, undoubtedly, have occurred 
of a similar nature. Not only aplastic anemia but leukemia may occur 
under similar circumstances, Rachner® reported a case described as “chloro- 
leukemia” in which exposure to benzol had ceased over two years prior to 
the development of the illness. A case of benzol poisoning in Ohio,” after 
an interval of three years away from exposure, has been reported to me. 
This individual had thirty-six blood transfusions. He died six days after 
his claim was denied. 

In another example, reference is made to a group of diseases, the 
occupational cancers, in which the cancer develops many years after ex- 
posure ceases, This observation is now common knowledge. Skin cancer 
from pitch tar or tar products and paraffin is known to occur fifteen or 
more years after exposure. A man may have changed jobs a number of 
times since the initial exposure to the carcinogenic agent. Still another 
illustration relates to the inhalation of dust in the manufacture of chro- 
mates producing cancer of the lung from this type of exposure as reported 
by Machle™ and Mancuso’ showing the latent period of the cancer to 
range from a few years to over twenty years. In the case of bladder 
cancer due to exposure in the manufacture of beta naphthylamine, a dye, 
which may occur twenty or more years after exposure, there is adequate 
scientific documentation showing a cause and effect relation in experiments 
with animals as well as the actual observation of workers exposed in the 
dye industries in this country and abroad.’* I might add that in the case of 





6 Hunter, F.T., Chronic exposure to benzene (benzol)-II, The clinical effects, 
21 J. INpust. HycG. & ToxicoL. 331 (1939). 
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in the rotogravure printing industry in New York City, 21 J. Inpust. Hyc. & 
ToxicoL. 395 (1939). 

8 Meyer & Guisberg, Aplastic anemia, 24 J. Inpust. Hyc. & ToxicoL. 37 
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®Rachner, Chloroleukemia as a result of benzol poisoning, 27 ABstR. IN J. 
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carcinogenic agents, the organs in direct contact with the chemical may not 
necessarily be the ones to be affected, for example, the absorption of beta 
naphthylamine in the skin and by inhalation of the lungs produces tumors 
in the bladder and kidney where the metabilites are excreted. 

Any thorough review of the occupational disease reports in the sci- 
entific literature will provide additional illustrations of other chemicals 
in which the development of disease or illness occurs long after exposure 
ceased, beyond the twelve months limitation statute. 

I should like to direct attention to the other aspects of the statute of 
limitations, the requirement that the occupational disease claim be filed 
within six months after disability begins. The medical aspects of this re- 
quirement are important. The way the law operates, an employee may be- 
come sick, totally disabled and quit work because of an illness or disease 
that neither he nor his physician recognized as being occupational in origin. 
Then after six months, still ill, he continues to seek medical consultation. 
The specialist in occupational medicine then diagnoses the case as one 
that has been and is an occupational disease. Technically the employee is 
disqualified from filing a claim because the law specifies “within six 
months of disability,” rather than six months of diagnosis. Why is the 
employee not given the right to file his claim within a period of six 
months after diagnosis by a licensed physician similar to the right given 
in the case of silicosis and the dust disease claims? 

Silicosis 

The statute of limitations provides that exposure to silica dust must 
have occurred within eight years of disability or death. Let us illustrate 
this point by an actual case. Here we have a man presently working as a 
janitor for five years, with admittedly no silica dust exposure on the job, 
but he is totally disabled, medically and factually from silicosis as of a 
given date, and he files a claim in a period of time provided by law within 
one year after his disability begins, The silicosis claim is disallowed because 
there was no injurious exposure within the last eight years. This case illu- 
strates, medically, that a person may have a total disability due to silicosis 
and be denied compensation because exposure did not occur within the 
eight year period. ; 

This legal provision, in general, is not consistent with the knowledge 
relative to variations in latent periods of occupational diseases due to differ- 
ent substances as related previously and the intervals between diagnosis 
and total disability. The interval from first diagnosis of silicosis to perma- 
nent disability can range from ten to twenty years or more. It has been 
established that lung fibrosis can and does continue in an individual who 
has developed silicosis and ceased exposure. This subsequent aggravation 
of disability is certainly related to the occupational exposure and is a result 
of continued physiological changes which occur from the presence of the 
already inhaled and permanently fixed silica in the lung tissues and the 
associated changes which occur in the cardio-pulmonary system. 
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Berylliosis 


The Ohio statute of limitations provides that injurious exposure must 
have occurred within eight years of disability or death.’* There is now 
ample scientific data to show that lung and systemic changes due to beryl- 
liosis have occurred long after cessation of exposure, beyond the time 
limitation of eight years. The symposium’ on beryllium at the Mass- 
achusetts Institute of Technology revealed that cases had developed from 
ten to fifteen years after exposure ceased. These examples point to the 
necessary problem of qualifying occupational diseases for compensation 
when they become recognized through scientific studies and investigations, 
with a much broader interpretation of time limitation requirements. 

The realization also exists that there is not sufficient application by 
the general practitioner or physician of some of the technical knowledge 
about occupational diseases which has already been accepted and recog- 
nized in the specialized literature. One wonders, for instance, about those 
individuals who have left an industry because of an illness which was not 
recognized as an occupational disease by themselves or the physician. These 
workers have carried the expenses of the medical bills for treatment and 
diagnosis for what they thought was a nonoccupational disease. Then, 
later, after twelve months away from the ceased exposure, they learn 
from the medical reports or a health department study that their illnesses 
were actually occupational in origin. Or, look at the case of the deprived 
family who subsequently learn that the death of their breadwinner some 
years ago was really due to chemicals in the working environment. Just 
what recourse is there for families and workers in the consideration of 
occupational diseases to allow,compensation for such just claims? 


Lunc DisgEasEs DuE To Dust 


Why has it been that in the entire Workmen’s Compensation Act, the 
act will compensate a person totally disabled—if the person is totally 
disabled, and compensate for partial disability—if partial disability has 
occurred, or pay just medical expenses, and will pay any one of these three 
types or all three, but will not do this in the case of silicosis or any other 
lung disease due to dust? There, the individual must be totally disabled— 
the law says so, but why? Why has the act earmarked and set apart only 
one disability—total disability—for one type of disease, silicosis, and the 
other lung diseases due to dust? Why is silicosis singled out and why re- 
quire all the other dust lung diseases (exclusive of berylliosis) to be con- 
fined to all the conditions, restrictions and limitations of the act relating 
to silicosis? 

Silicosts 


According to the provisions of the act, in the case of silicosis an in- 
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dividual with demonstrable lung disease and moderate or severe disability 
is not entitled to medical expenses and the case is disallowed unless he is 
totally disabled. This applies to the other chest lung diseases as well. Yet, 
in any other comparable injury or disability that is demonstrable, medical 
bills are paid even if the individual is not totally disabled (beryllium does 
not have this stipulation), This statement is made notwithstanding the 
provisions of change of occupation for persons with silicosis. 

Silicosis as a disease has probably had more references in the medical 
literature and been more readily recognized as an “occupational” disease 
than any other industrial disease. There is no need, therefore, to provide an 
extensive discussion of this disease but rather to limit ourselves to those 
provisions of the act which warrant reconsideration as far as the medical 
aspects of the Workmen’s Compensation Act is concerned. The basic point 
is that medically there is no disagreement but rather wide-spread recog- 
nition that in silicosis extensive fibrosis occurs, demonstrable by x-ray and 
by autopsy, that infection may occur, that secondary effects on the heart 
(cor pulmonale), because of the impediment to the flow of blood through 
the lung can occur and is not unusual, and that various stages of disability 
do occur, Marked as is the degree of pulmonary disability which does 
occur, yet, because of the legal provision of total disability requirement, no 
compensation is allowed. This represents one side of the problem but even 
more striking is the medical recognition that these persons with silicosis, 
before total disability is diagnosed, are and have been markedly ill re- 
quiring frequent medical treatment and prolonged care. Even so, although 
this is an occupational disease, their medical bills cannot be paid until total 
disability has been recognized by the Silicosis Board of Referees. This 
places the intervening burden of a prolonged illness and financial costs on 
the silicotic and his family. 

The definition of silicosis as specified by the act states: “Silicosis 
means a disease of the lungs caused by breathing silica dust (silicon diox- 
ide) producing fibrosis nodules distributed through the lungs and demon- 
strated by x-ray examination or by autopsy.”"® Under the terms of the act, 
silicosis to be recognized for compensation purposes must have reached 
the stage of total disability and be due specifically to silicon dioxide. In 
other words, the present provision of the act would exclude silicates and 
other dusts, other than silicon dioxide. 

Silica or silicon dioxide is the combination of one silicon atom with 
two atoms of oxygen which gives it a specific formula of SiOz. Free silica 
means that this specific compound is present chemically uncombined with 
any other element or groups of elements such as is the case with the sili- 
cates. The most common form of free silica is quartz which is found in 
minerals and clays. Other forms of free silica are tridymite, cristobalite, 
lechatelierite and amorphous silica. These silicas all have the same chemical 
make-up (silicon dioxide) but vary in their physical forms. An example of 
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this is when quartz is heated to high temperatures, it is changed into cristo- 
balite and tridymite. The only change involved was a change in the crystal- 
line structure from one type of crystal to another type of crystal with no 
change in the chemical make-up. The amorphous silica is silicon dioxide 
with no determinable form or crystalline structure. 


There is increasing evidence that the onset of silicosis can 
be hastened by the inhalation of other substances along with 
silica, The alkalinity associated with sand in a scouring prepar- 
ation was reported’’ to have caused silicosis in from 20 to 26 
months (“galloping” silicosis) in a small group of exposed in- 
dividuals; the silica dust concentration was tremendously high 
as far as can be gathered from the original report. Rapidly 
progressive silicosis has been previously reported in this country™® 
from the same cause. Talcosis of unusually rapid development 
(16 to 24 months) was reported’® also under circumstances of 
excessively high talc concentrations. Flouride in the form of 
fluorspar, in mixture with quartz, has also been reported”? ex- 
perimentally to induce more intense fibrosis than quartz alone 
although the latter may be present in only minute amounts (1 
per cent) in the mixture.” 


Frequently the question is asked what is an injurious exposure to 
silica dust? The interpretation of “injurious” should not be based upon a 
fixed arbitrary level or concentration of silica in the atmosphere. Often 
reference has been made to some regulations which have been adopted by 
governmental agencies in this state or other states and a claim disallowed, 
because the concentration found at the plant, at the time of investigation, 
did not reach the level as specified in such regulations. As expressed earlier 
in this paper, the dust counts at the time of investigation and the percent- 
age of free silica, etc. may have no bearing whatsoever as to the true expos- 
ure several years, or five or ten years, previously. Actually, the concentra- 
tion of substances varies within a shift, day by day, according to workers, 
production schedules, and changes in ventilation installations, The word 
“injurious” signifies the accumulative effect of the total quantity of ex- 
posure that the individual was exposed to over a period of time. Further, 
an exposure to silica of a certain quantity or concentration which may not 
be injurious to a person without the disease may be injurious to one who 
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already has silicosis. There is a marked variation in susceptibility of in- 
dividuals. Cases have been observed of some persons exposed to small 
amounts of silica who have developed more disability than other persons 
who have been exposed to greater amounts of silica. 

To answer this question, then, as to what is an injurious exposure to 
silica dust, I believe that an injurious exposure is any combination of the 
agent (toxic dusts, fumes, etc.), the environment (exposure conditions 
and duration) and the individual, that produces the disease. The presence 
of a specific disease, a disease already established and medically recog- 
nized, as due to a specific substance such as in silicosis, is evidence in itself 
that injurious exposure has occurred, The disease means and represents 
that the injury has actually occurred as has been demonstrated by physical 
and x-ray examination. In addition, any person with silicosis should not 
be further exposed to silica dust. 

In the case of trauma, if an injury has occurred, then there must 
have been a causative agent. In this sense occupational lung disease due to 
dust is essentially slow trauma, If a man is hit by an automobile, the law 
is not concerned primarily with the intensity of the auto impact, but 
rather the result, the injury that occurred. The law can set a maximum 
level of speed or concentration of silica in an attempt to minimize injury, 
but neither a speed limit nor a predetermined concentration of silica can 
be considered an arbitrary level below which injury is not permitted to 
occur. The fact that any level of speed or concentration can be injurious 
is not, however, an argument that no controls should be instituted. 


Asbestosis 


Various stages of fibrosis do occur in other occupational lung diseases 
which require medical care, diagnosis and treatment. Asbestosis, for 
example, is a form of pneumoconiosis caused by long continued inhala- 
tion of asbestos dust. The chief symptoms usually associated with asbes- 
tosis are progressive dyspnea, cough hemoptysis, emaciation, weakness, 
poor chest expansion, curved finger nails or clubbed fingers, chest pain 
and cyanosis, The appearance of these symptoms can be explained on 
the basis of a more or Jess general fibrosis of the lungs and concomitant 
pathological changes such as emphysema, bronchieactsis and fibrous 
pleurisy.”” 

Despite these symptoms and the various stages of illness and disability 
which occur in asbestosis, medical payments for illness cannot be made 
nor can there be any recognition of partial disability according to the 
statutes. This is significant since 


in well developed asbestosis the tissue alterations appear to be 
more widespread than in silicosis and even when the process is 
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not severe in any one area, a major portion of the lung 
will be involved. Hence, there is relatively little truly entirely 
normal lung tissue in the person with clinically manifest 
asbestosis.”* 


Alumina Abrasives 


Another illustration relates to the lung changes which occur in the 
manufacture of alumina abrasives. Although the dust inhaled includes 
silica as well as alumina, this example demonstrates the extent of medical 
illnesses and complications which can occur requiring, of course, consid- 
erable medical attention and treatment over a prolonged period of time 
but for which no medical bills or partial disability can be recognized under 
the present statutes. The following statement is taken from the summary 
and remarks of the original report by Dr. C. G. Shaver:** 


A series of cases of lung diseases exhibiting what appear to be 
unusual features is described. These developed in connection 
with an industrial process which had previously been considered 
innocuous. The disease is essentially an industrial lung fibrosis, 
nonnodular in type. It may be rapidly progressive. Profound 
emphysema accompanies the invading fibrosis. Emphysematous 
bulbs and bullae occur on the visceral pleura. These are apt to 
rupture spontaneously and give rise to pneumothoraces. The 
etiology is doubtful. It is known that the process involves 
exposure to high concentrations of alumina and silica, both in a 
very fine state of division and to small quantities of many other 
substances. 


Other lung diseases 


Dr. Herbert E. Stokinger, Chief Toxicologist of the Public Health 
Service, recently reviewed the literature pertaining to dust diseases of 
the lung and the following abstracts from that review are pertinent to 
our discussion and are included for that purpose. 


Isolated reports continue to appear with increasing frequency 


to incriminate many dusts, formerly considered inert, in the 


production of pneumoconiosis, such as sepiolite?®, corundum”, 





28 Wright, George W., Functional abnormalities of industrial fibrosis, 11 
AMA Arcuives oF INDUSTRIAL HEALTH No. 3, 196-204 (March, 1955). 

24 Shaver & Ridell, Lung changes associated with the manufacture of alumina 
abrasives, 29 J. Inv. HyG. & Toxicot. No. 3 (May, 1947). 

25 Parada, 2 Mep. Secur. TRAB. 11-14 (1954). 

26 Hagen, 5 Z. ges. inn. Med. u. ihre Grenzegebiete, 31-34 (1950); Gartner, 
6 ArcH. Inv. Hyc. & OccUuPATIONAL Meb. 339-343 (1952). 
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feldspar*’, graphite®*, porcelain?®, barita®®, cement *4, mica®?, 
slate**, kaolin®**, and a substance to which gas workers are 
exposed*®, Several reports in the last few years from the U.S. 
and England®® are in agreement that coal miners’ pneumo- 
coniosis is an entity distinct from silicosis. 


Pulmonary disability from the inhalation of grain dust is 
marked by dyspnea, chronic bronchitis, recurrent bronchial 
obstruction leading to clinically apparent emphysema, and was 
reported to occur among those working with seeds and grains 
for 10 or more years. 

The capacity of organic as well as inorganic dust to pro- 
duce lung changes has been documented in several reports. 
p-Dichlorobenzene was reported to have produced pulmonary 
granulomatosis in a middle-aged woman. Examination of 
excised lung tissue by polarized light revealed crystals believed 
to be p DCB. The woman had been using p-DCB profusely 
for from 12 to 15 years on upholstery, carpets, and in clothes 
cupboards as an insecticide. Caution has been voiced on the 
inhalation of resin dust by Child & Clancy; during grinding 
and powdering of the synthetic resin, dryness of the mouth 
and nasal mucosa, coughing and sneezing, and other signs of 
respiratory irritation were in evidence. Experiments in animals 
produced wheezing, rales, blocking of major bronchi with 
distended resin granules, and salivation and atelectasis; the 
most prominent effects were caused from the loosely cross- 
linked resins. Dust and powder of Teflon (tetrafluorethylene 
polymer) have been known for several years to produce a 
respiratory condition akin to metal fume fever; more recent 
investigation of the inhalation hazards of heated Teflon showed 





27 Rotter & Gartner, 4 Zentr. Arbeitsmed. u. Arbeitschutz 35-40 (1954). 

28 Boevt, 15 Schweiz. 2. allgem. Pathol. u. Bakteriol 548-552 (1953). 

29 Kirch, 25 Beitr. Silikose-Forsch 1-29 (1953). 

30 Pendergrass & Greening, 7 Arcu. Inp. Hyc. & OccuPATIONAL MeEp., 43-48 
(1953). 

31 Mancioli, 23 Rass. med. ind. 7-16 (1954). 

382Ramaswamy, Venkatesh & Rama Rao, 35 J. INDIAN Inst. Sct, § A, 319-331 
(1953). 

33 D’Onofrio, 21 Rass. med. ind. 344-346 (1952). 

34Lynch & McIver, 30 Am. J. PATHOL. 1117-1127 (1954); Policard & Collet, 
17 Schweiz. Z. allgem. Pathol. u. Bakteriol., 320-325 (1954). 

35 Tyler, Gregory & Carson, 3 Trans. Assoc. INDIAN MED. OFFICERS, 246- 
249 (1953). 

36 Martin, 44 Am. J. Pusiic HEALTH 581-591 (1954); Heppleston, 66 
J. PATHOL. BACTERIOL. 235-241 (1953); Heppleston, 67 J. PATHOL. BACTERIOL. 51-55 
(1954); Flinn, Seifert, Brinton, Jones & Franks, 270 Pusitic HEALTH BULLETIN 
(U.S.) 118 (1941). 
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the evolution of highly toxic fluorine-containing decomposition 
products, 

This all-too-brief review of lung diseases from inhaled 
particulates makes it difficult to escape the conclusion that all 
dusts, irrespective of their nature, if breathed in sufficient quan- 
tity and for sufficient time, may cause profound damage to the 
lung, and emphasizes the desirability of the physician’s obtaining 
an accurate and thorough occupational history on individuals 
suspected of pulmonary disease.*” 


These abstracts of the literature indicate that significant respiratory 
illnesses can and do occur due to the inhalation of dusts and, yet, under 
the provisions of the act, the medical bills for diagnosis and/or treatment 
technically cannot be allowed, unless total disability occurs, This require- 
ment of the act, therefore, is not consistent with the provision cited 
under the act for injuries and other diseases, and it appears silicosis, 
in particular, and the dust lung diseases, in general, have been singled 
out with restrictive legislation. 

Considerable progress has been made in the measurement of pul- 
monary disability since the act’s first provisions relative to silicosis were 
specified. Although further refinements are desired, nevertheless, it is 
readily possible to delineate relative ranges of disability sufficient to estab- 
lish when partial disability has occurred in cases of silicosis and other 
lung diseases. 

The present statutes require that all respiratory diseases due to dusts 
be referred to the Silicosis Board of Referees for review and decision 
relative to diagnosis and disability.** The broad range of industrial 
dusts involved would indicate that there should be reconsideration of this 
provision of the Act. 


Pulmonary Emphysema 


There has been considerable discussion among the medical and legal 
professions concerning the word “emphysema.” Medically speaking, 
emphysema is an over distention of the lung. There are several varieties. 
Emphysema can occur with or without chronic obstructive bronchitis. In 
the disabling emphysema, there is a loss of elasticity and obstruction to air 
flow resulting in impaired pulmonary function and dyspnea. There are 
exacting means of measuring emphysema and the severity of impair- 
ment by pulmonary function tests; these include the “timed” vital 
capacity, the maximal breathing capacity, measurements of residual vol- 
ume and functional residual capacity, as well as distribution of air within 
the lung, and diffusion capacity studies. Some medical researchers feel 





37 Stokinger, op. cit. supra note 21, at 180-82. References 25 thru 36 are from 
Dr. Stokinger’s article, but have been renumbered. Other references appearing in 
this excerpt have been omitted. 

38 Onto Rev. Cope § 4123.68(W) (Baldwin Supp. 1958). 
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that chronic irritant factors cause bronchial infection and obstruction 
which in turn induces emphysema. McLean*® and others suggest that 
bronchiolitis is a main cause of emphysema. 

In some areas of the country, emphysema is interpreted as a principal 
disability factor when it occurs with lung diseases due to dusty trades 
and it is considered compensable, In other areas, the presence of emphyse- 
ma is interpreted as being due to some other cause and not due to the 
lung changes which produce the fibrotic process. In such instances the 
interpretation of silicosis cases with emphysema are labeled as noncom- 
pensable because of the presence of emphysema. At the present time 
a fair statement regarding the medical aspects of disability relating to 
emphysema would be this: (1) that although one cannot at present 
conclusively prove that emphysema is of occupational origin when it is 
associated with an occupational lung disease, one cannot equally and con- 
clusively disprove that it is not; (2) that on this basis one could question 
the validity of the exclusion from compensation of a case of silicosis 
because of concomitant emphysema. Before this question can be settled 
medically, we need to know the etiology and the exact incidence of 
emphysema in the total population according to certain characteristics: 
age, sex, color, etc. We need, also, to know what the incidence of 
emphysema is in certain dusty occupations, foundry workers, miners, etc. 

In reference to the question of disability, Dr. Hardy,*° Chief of 
the Occupational Medical Clinic at the Massachusetts General Hospital, 
wrote recently to me of her observations which indicate the lack of 
correlation between chest x-ray picture, lung function studies and the 


pathology. 


We have been studying since 1949 at the Massachusetts General 
Hospital, with support from the U. S. Public Health Service, job- 
related diseases of the chest. We have studied cases of asbestosis, 
chronic beryllium disease and, more recently, pneumoconioses due to 
silica inhalation and due to inhalation of mixed dusts such as those 
encountered in underground mining. 

We have been struck, in preparing some material for publication 
on the subject, by the lack of correlation between the disability of 
the patients, the chest x-ray picture, the lung function studies and 
the pathology. This is, of course, very important to those having 
to consider reasonable legislation for compensation of job-related 
illness. We are particularly struck by the measurable disability in 
men with long years of exposure to respirable mine dust without 
distinguishing chest x-ray abnormalities. 

We are also impressed by the similarity between the chest x-ray 
patterns resulting from such things as the inhalation of toxic beryl- 





389 McLean, The pathology of emphysema, Aspen Conference on Research 
in Emphysema (June, 1958). 
40 Personal Communication (June 1958). 
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lium compounds and the x-ray pattern of miliary tuberculosis and that 
puzzling disease, sarcoidosis. 


RADIATION HAZARDS 


A great deal of publicity is being given to radiation and its effect 
on health but I should like to point out that there are many different 
kinds of radiation and that these may be divided into two categories. The 
type of radiation that is receiving so much attention today, the type that 
is associated with atomic bombs, nuclear reactors, x-ray machines, etc. 
is the type of radiation which we call ionizing radiation. 

The tonizing radiations which include x-rays, alpha-, beta- and 
gamma rays and others are capable of penetrating matter and of causing 
atoms and molecules to break up into electrically charged particles called 
tons, It is through this ionizing effect that body cells are damaged when 
humans are exposed to ionizing radiation. 

The other kinds of radiation with which we are all familiar but 
which do not ordinarily come to mind when the subject of radiation is 
discussed are the mon-ionizing radiations such as ultra-violet, infra-red, 
visible light and radio waves. All of these are electromagnetic radiations 
as are x-rays and gamma rays but they are not as penetrating as the latter 
and they do not produce ionization when they interact with matter. 

The non-ionizing radiation, while not as newsworthy in these times 
as the ionizing radiations, are, nevertheless, capable of producing biological 
damage. We are all familiar with the painful and oftentimes serious 
burns received from exposure to ultra-violet radiation from the sun or 
from a sun lamp and any arc welder can tell you that viewing the flash 
of the electric arc without protection for the eyes will result, some four 
to six hours later, in a very painful feeling as if the eyes had been filled 
with sand. The ultra-violet radiation from some forms of electric arc 
welding is also capable of producing ozone and nitrogen oxides in con- 
centrations sufficient to cause chemical pneumonia. 

Likewise, infra-red radiation, the type of radiation emitted by a 
heat lamp or any heated object, is reported to have caused cataracts in 
the eyes of workers, such as glass blowers, whose eyes are continually 
exposed to infra-red radiation, And microwaves, which are the ultra~ 
short radio waves used in radar and in the new electronic ovens, are also 
recognized as being capable of inflicting damage to the body if one is 
exposed to an intense source from too short a distance. 

All of these non-ionizing radiations as well as the ionizing radiations 
have found application in industry and commerce and newer applications, 
particularly in the field of missiles and national defense, are being con- 
tinually developed. 

Since, in the popular sense, the term radiation has been used as if 
it were synonymous with ionizing radiation, only the ionizing radiations 
will be discussed in the remainder of this section, It is my feeling that 
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in certain respects the importance of radiation as a causative agent in 
occupational disease has, through widespread publicity, been over-empha- 
sized to the point where it has become difficult for the layman to view 
the problem in its proper perspective. 

Occupational illness due to radiation exposure has, of course, oc- 
curred and the potential hazard is increasing with the increased use of 
radioactive materials and with the utilization of nuclear energy. Yet 
the number of workers potentially exposed to radiation in Ohio represents 
only a minute fraction of the total industrial population and will remain 
so, even with the increased uses of radiation and nuclear energy. On the 
other hand, literally hundreds of thousands of workers are potentially 
exposed every day to toxic dusts, fumes, mists, vapors or gases. Many of 
these substances can produce occupational diseases every bit as serious and 
in many cases even more so than the illnesses produced by overexposure 
to radiation. But, because of the intense publicity, workers are much 
more frightened of radiation than they are of exposure to lead dust and 
fumes, in spite of the fact that there are probably more cases of lead 
poisoning in Ohio in one year than there are of radiation injury in the 
entire country in several years. 

The use of x-rays in industry for the nondestructive testing of metal 
castings and welded metal products has been practiced for years, although 
a survey conducted by the Ohio Department of Health in 1950 showed 
that there were only sixty-nine industrial x-ray units in use in the state. 
An average of only two or three persons were potentially exposed to x-rays 
from each of these units. Possibly one or two dozen plants were using 
radium for the same purposes at that time. An additional fifty-six x-ray 
units, including x-ray diffraction units, electron microscopes, fluoro- 
scopes, etc. were being used in college, university and industrial labora- 
tories. 

Industrial x-ray units ranged in energy from 100,000 volt units 
used for inspecting light aluminum castings to one and two million volt 
units used for x-raying heavy steel pressure vessels such as industrial 
boilers. Although it is quite possible that some workers may have been 
exposed to an excessive amount of radiation from such units, we, never- 
theless, do not know of a bona-fide case of radiation injury resulting from 
the industrial use of x-rays in Ohio. 

In contrast, thousands of gallons of carbon tetrachloride and other 
chlorinated hydrocarbon solvents are used each year in Ohio and many 
workers have suffered liver damage and other serious biological injury 
from overexposure to these solvents. Benzol, another industrial solvent, 
has produced serious blood diseases in workers; diseases every bit as serious 
as the blood changes that can be wrought by exposure to radiation. 

Radioactive isotopes produced as by-products of nuclear reactors 
were made available to industry for peacetime applications in 1946 and 
by 1955 around 130 Ohio industries were using these radioactive ma- 
terials. Radioactive cobalt was being used in place of x-rays and radium 
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to inspect castings and welds. Another very important use of these new 
radioactive materials was in the radiation thickness gage, a device that 
permits continuous, accurate measur:ment of the thickness of a sheet of 
material such as paper, rubber or even steel as it travels at high speeds 
over rollers in the manufacturing plants. 

Even though the amount of radioactivity licensed by the Atomic 
Energy Commission for use in Ohio industry in 1955 was almost twice 
the entire world-wide supply of radium, the majority of the plants were 
using only a few milligrams or micrograms as tracers in research experi- 
ments, 

The uses of these radioactive materials are expanding and nuclear 
reactors, which contain enormous quantities of radioactivity, are being 
built and operated in Ohio. But at the same time, hundreds of new 
chemicals, many of them of very high toxicity, are being introduced into 
industry. And, for some reason, probably because radiation is still a 
mysterious phenomenon to both labor and management, a danger that 
cannot be detected by the human senses, radiation in industry is almost 
always used with elaborate safeguards while an equally hazardous opera- 
tion involving a toxic chemical may go on unnoticed a few yards away. 

I do not wish to convey the impression that I am underestimating 
the potential threat of radiation as a causative agent in occupational disease. 
It is a threat that deserves serious consideration and attention. But, I 
do feel that it should be considered as one of a large number of causes 
of occupational diseases, not to be singled out as a single overwhelming 
threat to the health of a large number of workers. I am sure that for 
many years to come, the number of occupational diseases resulting from 
exposure to radiation will constitute only a minute fraction of the total 
number of occupational diseases barring some unforeseen catastrophic 
accident such as major nuclear reactor excursion. 


REFERENCE Data ON SPECIFIC SUBSTANCES 


Appendix I includes data on fourteen specific chemicals and their 
compounds relating to the occupations involved and the symptoms of in- 
dustrial poisonings. This material provides only a small indication of the 
magnitude of the occupational disease exposures in which toxic substances 
are involved in the industries of Ohio. Similar data may be obtained from 
a variety of sources,** 

Frequently physicians and attorneys desire some reference points in 
regard to the range or levels at which exposure to certain substances might 





41 GiEason, GosELIN & Hopce, CLINICAL ToxicoLocy oF COMMERCIAL Prop- 
ucts (1957); HAMILTON & Harpy, of. cit. supra note 3; HENDERSON & HAGGARD, 
Noxious Gases (2nd ed. 1943); Hugper, OccUPATIONAL Tumors & ALLIED Dis- 
EASES (1942); SAX, op. cit. supra note 1; SCHWARTZ, TULIPAN & BIRMINGHAM, A 
TEXTBOOK OF OCCUPATIONAL DISEASES OF THE SKIN (1958); VON OETTINGEN, THE 
HALOGENATED HYDROCARBONS-TOXICITY AND POTENTIAL DANGERS, U.S. DeEp’r. oF 
H.E.&W., Pusiic HEALTH Service Pus. No. 414 (1955). 
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be related to occupational diseases. We have not attempted to provide 
any such fixed levels of toxic substances but rather have included instead, 
in Appendix II, the Report of the Committee on Threshold Limit Values 
of the American Conference of Governmental Industrial Hygienists to 
show how complex the problem is and to indicate the many substances 
that are already identified in occupational exposures. The list does not 
include other substances used in industry or combinations of substances 
for which there is no toxicological data. The second purpose is to em- 
phasize the high level of laboratory and engineering services required in 
the sampling and identification and analyses of these substances in industry 
by official and private agencies evaluating an occupational disease problem 
or providing data on an occupational disease claim. 

In closing I should like to emphasize that although modification of 
the Workmen’s Compensation Act should be considered, there is a basic 
need for a well coordinated program of prevention by the three state 
agencies who have responsibility in the field of industrial health: the 
Department of Workmen’s Compensation, the Department of Industrial 
Relations, and the Ohio Department of Health. The objective is the 
prevention and control of occupational diseases in Ohio. 


APPENDIX | 


The following articles prepared by Dr. Mancuso which appeared in the 
Onto STATE MEDICAL JOURNAL are illustrative: Antimony and Its Compounds 
(Sept. 1955); Cadmium and its Compounds (Oct. 1955); Carbon Disulfide (Jan. 
1955); Carbon Tetrachloride (Feb. 1955); Chlorine and Hydrochloric Acid 
(Nov. 1955); Cyanides (Dec. 1955); Hydrogen Sulfide (June 1955); Manganese 
(March 1955); Mercury and Its Compounds (April 1955); Methyl Alcohol 
(May 1955); Phenol and Related Compounds (July 1955); Zinc and Its Com- 
pounds (August 1955); Lead and Its Compounds, (prepared for Ohio Dept. of 
Health) A Nore Asout OccupaTIONAL DisgzAsEsS—EsPECIALLY LEAD POISONING 
(1958); Benzol (abstract) (data from the Ohio Dept. Health). The occupations 
recorded below are taken from the industrial survey of the state of Ohio by the 
Ohio Department of Health in 1940. No similar survey has been conducted since 
this time. 


INDUSTRIAL POISONING 
ANTIMONY AND ITS COMPOUNDS 


OccuPATIONs: 


Occupations in Ohio where contact with antimony and its com- 
pounds are indicated are listed as follows: 


Assemblers (chemicals; metal furni- 
ture; storage batteries) 

Babbiting machine operators (brass 
factories) 

Babbit pourers (foundries) 

Banbury operators (rubber tires) 

Band saw operators (brass factories) 


Beaders (tin and enameled ware) 

Buffers (other metals) 

Burnishers (rifle barrels) 

Calico printers 

Casters (other metals; storage bat- 
teries) 

Chargers (zinc smelting) 
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Checkers (storage batteries) 

Chemical mixers (toys and unclassi- 
fied novelties) 

Color makers 

Compounders (rubber tires) 

Copper refiners 

Die cast operators (brass factories) 

Dippers (potteries; tin and enameled 
ware) 

Dye makers 

Electroplaters 

Element burners (storage batteries) 

Enamel bakers (foundries) 

Enamel makers (tin and enameled 
ware) 

Filers 

Foremen (chemicals; metal furniture; 
storage batteries) 

Foundry men (chemicals; storage 
batteries) 

Fuse assemblers (chemicals) 

General truckers (storage batteries) 

Glass mixers 

Hand moulders (storage batteries) 

Hand tool operators (brass factories) 

Inspectors (storage batteries) 

Janitors (printing) 

Laboratory assistants (storage bat- 
teries) 

Lathe operators (other metals) 

Lead smelters 

Linotype operators (printing) 

Loaders (storage batteries) 

Machine builders (storage batteries) 

Machine operators (blast furnaces; 
storage batteries) 

Machinists (blast furnaces; shoes) 

Mechanics (storage batteries) 

Melters (brass factories; printing) 

Meter assemblers (electrical ma- 
chinery) 


Mill men (rubber tires) 

Mixers (chemicals; match factories) 

Monotype operators (printing) 

Mordanters 

Mould cleaners (storage batteries) 

Moulders (brass factories; electrical 
machinery; metal furniture) 

Multi-cut saw operators (brass fac- 
tories) 

Oilers (blast furnaces; storage bat- 
teries) 

Packers (chemicals; storage batteries) 

Pasters (toys and unclassified novel- 
ties) 

Punch press operators (storage bat- 
teries) 

Receiving clerks (brass factories; 
rubber tires) 

Refiners (storage batteries) 

Rubber (red) workers 

Scalemen (storage batteries) 

Shakeout men (brass factories) 

Shot makers 

Spray painters (foundries; tin and 
enameled ware) 

Stampers (toys and unclassified novel- 
ties) 

Stencil men (storage batteries) 

Storage men (chemicals) 

Strappers (storage batteries) 

Strap supply men (storage batteries) 

Supply men (storage batteries) 

Sweepers (storage batteries) 

Tool makers (storage batteries) 

Touch up men (storage batteries) 

Truckers (storage batteries) 

Unloaders (storage batteries; car and 
railroad shops) 

Vulcanizers 

Welders (foundries) 

Wheelers (storage batteries) 

Zinc refiners 


INDUSTRIAL HEALTH ASPECTS 


SYMPTOMs OF INDUSTRIAL POISONING: 


(Antimony) Symptoms of occupational antimony poisoning are diffi- 
cult to define. Most of the antimony of industry contains traces of arsenic 
and it is practically always used in conjunction with lead. It is evident 
that under such conditions a clear clinical picture would be impossible. 
However, symptoms of antimony poisoning have been described as follows: 
tightness of the chest, cough, swelling of the throat, gastro-intestinal 
disturbances, pustular eruptions especially the scrotum, difficult urination, 
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loss of sexual desire, eosinophilia, and nervous symptoms of many differ- 
ent varieties, 

(Antimony hydride) The toxic action of antimoniuretted hydrogen 
or stibine is similar to arsine but less potent. It attacks the central nervous 
system and the blood. The symptoms of acute poisoning are headache, 
weakness, nausea, retarded breathing, weak, slow, and sometimes irregular 
pulse, lowered temperature, and diuresis. Antimoniuretted hydrogen is 
often encountered as a by-product as in the preparation of hydrogen from 
zinc, Other toxic impurities such as arsine frequently apear in the same 
processes. 

(Antimony trioxide) Pneumonitis has occurred among workers in 
an antimony smelter; extensive pneumonitis in animal exposures of guinea 
pigs and chronic lipoid pneumonia in rats have been recorded. Pulmonary 
inflammation has been noted as a sequel to therapeutic intramuscular 
administration of antimony compounds. 

(Antimony trisulfide) Brieger recently established occupational and 
pathological evidence that exposure to this compound has produced heart 
disease. Experiments were conducted on rats and rabbits which revealed 
definite and consistent changes in the EKG. T-waves were especially 
affected. Marked dilatation and very flabby myocardium was observed. 


BENZOL 

INDUSTRIES: 

Ohio industries using benzol are as follows: 
Aircraft Other chemicals 
Automobile factories Other foods 
Blast furnaces Other textiles 
Charcoal and coke Paint and varnish factories 
Chemicals Paper box factories 
Clock and watch factories Paper and pulp mills 
Cotton cloth Patent medicine, drugs 
Dental supplies Petroleum refineries 
Dry cleaning and dyeing Pianos and organs 

Printing 


Dyestuffs, ink, etc. . 
Rubber, auto accessories 


Foundries Rubber tires 

Garages Shoes 

Snctouments Soap factories 
Laundries Suits, coats, and overalls 
Leather belts and goods Trunks and suitcases 
Metal furniture Wood, wicker, etc. 
OccuPATIONs: 


Occupations in Ohio where benzol is used are: 
Air bag builders (rubber tires) Battery men (garages) 
Air bagmen (rubber tires) 


Assemblers (other rubber factories, 
rubber tires) Bench workers (dental supplies, in- 


Bay makers (other rubber factories) 


Backers (shoes) struments) 
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Benzol house operators (blast fur- 
naces, charcoal and coke) 

Bias cutters (rubber tires) 

Book bindery workers (printing) 

Bookers (rubber tires) 

Buffers (rubber tires) 

Builders (rubber tires) 

Case makers (leather belts and goods) 

Cementer patchers (rubber, auto ac- 
cessories) 

Cementers (rubber tires, shoes, suits, 
coats, overalls) 

Checking machine operators (rubber 
tires) 

Chemists (blast furnaces, charcoal 
and coke, dyestuffs, ink) 

Commercial artist (rubber) 

Compo conveyors (shoes) 

Compositors (printing) 

Covering men (aircraft) 

Creasers (leather belts and goods) 

Cutters (rubber tires) 

Delivery boys (printing) 

Dippers (rubber), dusters (rubber 
tires) 

Electro-brass platers (rubber) 

Etchers (metal furniture) 

Embossers (shoes) 

Experimental men (rubber tires) 

Eyelet stayers (shoes) 

Fillers (rubber tires, shoes) 

Filling machine operators ~-(other 
chemicals) 

Finishers (dry cleaning and dyeing, 
rubber tires, wood, wicker, etc.) 

Fitters (shoes) 

Flag sprayers (rubber tires) 

Flap layers (shoes) 

Foremen (other textiles, pianos and 
organs, rubber tires) 

Furniture cleaners (dry cleaning and 
dyeing) 

Hand make-up men (printing) 

Insole men (shoes) 

Laboratory workers (dental supplies) 

Laborers (dental supplies, blast fur- 
naces, dyestuffs, ink, etc., paint and 
varnish factories, shoes, rubber 
tires) 

Leather skiving operators (shoes) 

Leather workers (shoes) 

Liners (shoes) 

Lock-up men (printing) 

Millmen (rubber tires) 


Millwrights (other textiles) 

Mixers (rubber tires) 

Oiling off men (pianos and organs) 

Operators (chemicals, petroleum re- 
fineries, shoes) 

Painters (foundries, pianos and or- 
gans, rubber tires) 

Plater pressmen (chemicals) 

Ply benders (rubber tires) 

Press feeders (instruments, printing) 

Press men (printing, chemicals, other 
rubber factories) 

Press room devils (printing) 

Printers (metal furniture, other foods, 
paper and pulp mills, patent medi- 
cine and drugs, rubber tires, soap 
factories) 

Printer’s helper (printing, paints and 
varnish) 

Production men (rubber tires) 

Pump men (garages) 

Raw stock preparation men (other 
textiles) 

Repairmen (rubber tires, shoes, trunks 
and suitcases, garages, clock and 
watch factories) 

Resizers (rubber tires) 

Rubbing men (pianos and organs) 

Rug cleaners (dry cleaning and 
dyeing) 

Sewers (leather belts and goods, 
shoes) 

Shell coverers (rubber tires) 

Soap mixers (petroleum refineries) 

Sock liners (shoes) 

Splicers (rubber tires) 

Spotters (dry cleaning and dyeing, 
laundries) 

Sprayers (pianos and organs, rubber 
tires) 

Spreaders (cotton cloth, other textiles) 

Stampers (rubber tires) 

Stock boys (rubber tires) 

Stock preparers (rubber tires) 

Supervisors (rubber tires) 

Tank cleaners (paint and varnish 
factories) 

Tapers (rubber tires, shoes) 

Testers (paint and varnish factories) 

Thinners (paint and varnish fac- 
tories) 

Tire study men (rubber tires) 

Tread washers (rubber tires) 

Treers (shoes) 
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Trimmers (wood, wicker, etc.) Utility men (other chemicals) 
Truckers (rubber tires) Valve stem treaters (rubber tires) 
Tube curing men (rubber tires) Vulcanizers 
Type setters (instruments, rubber Wood heel coverers (shoes) 

tires) Wrappers (other chemicals) 
Upholstering men (aircraft) Wrinkle pullers (other textiles) 


INDUSTRIAL HEALTH ASPECTS 


MopEs OF ENTRANCE 


Inhalation. Ingestion may also be considered, and some writers are 
of the opinion that in chronic cases absorption by the skin may be accepted. 


SYMPTOMs OF INDUSTRIAL POISONING 


Acute poisonings due to inhalation of the fumes cause symptoms 
referable to the central nervous system with tremors, salivation, violent 
twitchings, exhaustion, paralysis, increased respiratory rate followed by 
slow respiratory rate, rapid pulse and decreased temperature. Lethal 
amount causes narcosis and convulsions with death from paralysis of the 
respiratory center. 


In chronic cases occur headache, malaise, weakness, somnolence, 
vertigo, cough, dyspnea. Fever and lesions in the mouth are present in 
severe cases. There are petechiae, and hemorrhages from the mucous 
membranes. Changes in the vessel walls lead to multiple hemorrhages 
into skin and subcutaneous tissues, gums, nose, stomach, intestine, and 
uterus; menorrhagia and metrorrhagia occur in females, In some cases 
hemorrhages are absent. Blood forming organs are stimulated then de- 
pressed with a marked agranulocytic anemia of aplastic type. Leukopenia 
is usually in excess of the anemia although the reverse may occur. The 
anemia may progress though the cause is removed. The Arneth Count 
shows a marked swing to the right with absence of myelocytes; myoblasts, 
and lymphoblasts; there is usually a decrease in platelets, slow coagula- 
tion of the blood, no retraction of the clot. A distinct and rapid decrease 
in the percentage of inorganic sulfates of the total sulfates in the urine 
is noted even before the symptoms occur. However, the inorganic sulfate 
test is useless when benzol is mixed with carbon tetrachloride since that 
substance causes an increase in organic sulfates in the urine. 


Local action on the skin and mucous membrane is frequent. There 
may be a discomfort, dry sensation, swelling, erythema or eczema, espe- 
cially on exposed portions of the body. Slight cases may recover and yet 
be associated with severe and prolonged sequelae. Individuals may become 
hypersensitive and display symptoms of acute intoxication from small doses 
of benzol which were readily tolerated at first. 


ELIMINATION 


The products of its oxidation, represented by phenol, pyrocatechol. 
hydroquinone are eliminated slowly by the urine as sul fates. 
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CADMIUM AND ITS COMPOUNDS 


OccuPATIONs: 

Buffers (electroplating) 

Cadmium-alloy makers 

Cadmium and _ cadmium - compound 
makers 

Cadmium platers 

Cadmium-vapor-amp makers 

Calico printers 


Painters (foundries) 

Platers (foundries, welding, forging 
and heat treating, machine shops, 
brass factories electroplating, metal 
furniture, printing and publishing, 
electrical machinery ) 

Polishers (welding, forging and heat 





Chargers (zinc smelting) 

Color makers 

Cupola tenders (foundries) 

Electroplaters (automobile factories) 

Electroplaters 

Glass-blowers (glass factories) 

Glass colorers 

Grinders (electroplating) 

Laborers (chemical, glass factories, 
electroplating, toys and unclassified 
novelties) 

Lithopone makers 

Operators (welding, forging and heat 
treating) 


treating, brass factories, electro- 
plating, other metals) 

Process men (chemical) 

Solderers 

Solder makers 

Storage-battery makers 

Supervisors (welding, forging and 
heat treating) 

Technical men (chemicals, electrical 
machinery ) 

Welders 

Zinc smelters and refiners 


INDUSTRIAL HEALTH ASPECTS 


Mopes oF ENTRANCE: 

Industrial poisoning is usually caused by inhalation of dust or fumes; 
Nonindustrial poisoning, usually caused by ingestion of cadmium com- 
pounds. 


INDUSTRIAL POISONING: 

Symptoms usually follow absorption of fumes or dusts from the 
respiratory tract. There is usually one or more of these symptoms: Dryness 
of throat, headache, cough, weakness, anorexia, pain in the chest, moderate 
fever, inflammation of the respiratory system with bronchitis. In severe 
exposures, bronchial pneumonia, edema and atelectasis may follow. 

Strikingly variable syndromes of chronic cadmium poisoning have 
been reported from battery factories, including a peculiar osseous lesion 
termed Milkman’s syndrome; the latter starts with pain in the lumbar 
region and the lower limbs and with gait disturbances—the roentgeno- 
grams showing in addition to osteoporosis, bands which are less opaque 
and which have a course transverse to the longitudinal axis of the bones. 

Dental alterations have also been described as signs of chronic cad- 
mium poisoning, in the form of a golden-yellow discoloration of dental 
cement and neck; in view of the fact that dissolved cadmium may be 
precipitated in the form of yellow cadmium sulfide by hydrogen sulfide, 
this phenomenon may correspond to the formation of heavy metal bands 
of the gums. The dental phenomenon usually appears after two years 
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of work, but may appear within a few months, and is considered 
an indication to give up work with cadmium. 


STORAGE: 


Mainly in the liver, less in the bones and kidneys. 


ELIMINATION: 


Slowly via the kidneys and gastrointestinal tract. 


PERTINENT NOTEs: 


Cyanogen, a poison similar to prussic acid, has been reported in 
connection with cadmium plating processes. Arsine, a poisonous gas, 
may be formed in the refining of cadmium metal. 


OccuPATIONs: 
Acetylene workers 
Ammonium-salts makers 
Artificial-silk makers 
Asphalt testers 
Carbanilide makers 
Carbon-disulfide makers 
Cellulose workers 
Cementers (rubber shoes) 
Cement mixers (rubber) 
Driers (rubber) 

Dry cleaners 
Electroplaters 
Enamelers 

Enamel makers 
Explosive workers 

Glue workers 


CARBON DISULFIDE 


Insecticide makers 

Match-factory workers 

Mill men (rubber) 

Mixers (rubber) 

Oil extractors 

Painters 

Paint makers 

Parafhn workers 

Putty makers 

Reclaimers (rubber) 

Smokeless-powder makers 

Sulphur extractors 

Tallow refiners 

Transparent-wrapping-material 
workers 

Vulcanizers 


INDUSTRIAL HEALTH ASPECTS 


MopkEs oF ENTRANCE: 
Inhalation or by contact with the skin. 


SYMPTOMs OF 
INDUSTRIAL PoIsONING: 

Acute and chronic types are recognized. Symptoms of acute poison- 
ing are characterized by a stage of well-being, excitement like alcoholic 
intoxication, hallucinations, sometimes uncontrollable laughter, headache, 
throbbing of temples, palpitation, fainting and drowsiness, irritability, 
and insomnia. 


Digestive disturbances follow the foregoing symptoms; there is nau- 
sea, vomiting, loss of appetite, occasionally diarrhea, sometimes colic and 
constipation, 

Carbon disulfide dissolves the lipoids of the blood and acts upon the 
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central nervous system and parenchymatous organs. There is weakness 
of legs, unsteady gait, incoordination, signs of fatigue, loss of memory 
and a mania with homicidal and suicidal tendencies reported. 

Chronic symptoms may appear in a few weeks or months or after 
years of work. Following the exciting stage there may be a stage of de- 
pression, melancholia, faintness, giddiness, drowsiness, exhaustion, head- 
ache, drunken gait, and exaggerated reflexes. Usually a positive Romberg’s 
sign is found, Peripheral neuritis, disturbances of digestion, taste, smell, 
and sight are present. 

Progressive emaciation, atrophy of muscles, circulatory and respiratory 
troubles may continue. The patient cannot read because of disturbances 
of vision, color fields and retrobulbar neuritis. Recovery may be rapid 
or it may be slow and extend over several months. 

Genital disturbances may include: in male, genital hyperaesthesia 
and exaggerated activity followed by impotence; in female, menstrual 
disturbances, ovarian pain, abortions and breast atrophy. 

Locally, it has an irritant action; contact with the skin causes a 
sensation of burning and subsequently anesthesia, later dryness, erythema, 
eczema or pigmentation. Various cutaneous trophic changes have been 
described. Sweating may be abundant with the odor of carbon disulfide. 


ELIMINATION: 

Mainly through the pulmonary tract and in the urine, also through 
the sweat and intestinal tract. Elimination is slow, thus a cumulative 
action may be apparent. 


CARBON TETRACHLORIDE 


OccuPATIONs: 
Occupations in Ohio where contact with carbon tetrachloride was 
indicated are listed as follows: 





Assemblers (foundries) 

Blockers (hats) 

Builders (rubber tires) 

Chemists (other chemicals) 

Cleaners (foundries) 

Dental technicians (dental supplies) 

Dry cleaners (laundries; dry cleaning 
and dyeing; suits, coats, and over- 
alls; fur goods; hats; shirts, collars, 
and cuffs) 

Firemen (other chemicals) 

Fillers (patent medicine, drugs) 

Finishers (dry cleaning and dyeing) 

General porters (shirts, collars, and 
cuffs ) 

Hatters (hats) 

Inspectors (shirts, collars, and cuffs) 

Labelers (patent medicine, drugs) 


Mechanics (garages) 

Mill men (rubber tires) 

Operators (dry cleaning and dyeing) 

Packers (printing) 

Paste makers (other chemicals) 

Pharmacists (patent medicine, drugs) 

Plant patrol men (electrical ma- 
chinery) 

Pressers (dry cleaning and dyeing; 
suits, coats, and overalls) 

Safety equipment men (storage bat- 
teries) 

Seamstresses (dry cleaning and dye- 
ing) 

Shipping clerks (other chemicals) 

Sorters (dry cleaning and dyeing) 

Spotters (dry cleaning and dyeing; 
laundries) 
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Storage men (dry cleaning and Electroplaters 
dyeing) Fire-extinguisher makers 
Superintendent (other chemicals) Sen 
Truck drivers (other chemicals) L 
acquerers 


Utility men (other chemicals) 


Wash men (textile dyeing and Metal-polish makers 


Paraffin workers 


finishing) 
Airplane dope workers Perfume makers 
Cementers (rubber) Rubber workers 
Degreasers (textiles) Vulcanizers 


INDUSTRIAL HEALTH ASPECTS 


Mopks OF ENTRANCE: 
Inhalation, ingestion and skin absorption. 


SYMPTOMS OF INDUSTRIAL POISONING: 


Loss of appetite, nausea, vomiting, cough, headache, somnolence, 
nervousness, marked excitement, mental confusion, vertigo, increased 
pulse and respiration, air hunger, weakness, burning sensation in the 
epigastrium, diarrhea, loss of weight, jaundice, secondary anemia, pain 
and tenderness over an enlarged liver, and tendency to intestinal hem- 
orrhages. 

Visual disturbances include blurred vision, color confusion and dis- 
turbance of near vision. 

The urine shows increased acidity, increased phosphates, casts and 
albumin. There is suppression of urine, uremia, coma, convulsions, and 
death. At autopsy is found central necrosis and fatty degeneration of 
the liver and kidneys. 

Fats, alcohol, and a negative calcium balance are stated to increase 
the susceptibility to carbon tetrachloride. There also occurs irritation of 
the eyes, nose, and throat, and of the skin. A mild addiction of this 
narcotic may take place. 

McNulty states that those having nephritis, diabetes, myocardial 
degeneration, high blood pressure, or those using alcohol, should not 
work with carbon tetrachloride, 

When the vapor of carbon tetrachloride contacts hot metal or an 
open flame, phosgene may be formed with severe irritant effect on the 
mucous membranes and respiratory tract. 


ELIMINATION : 
Mainly through the lungs, scarcely any in the urine. 


CHLORINE AND HYDROCHLORIC ACID 


OccuPATIONs: 
Acid polishers (glass factories) Analysts (lime, cement, and artificial 
Acid treaters (foundries; glass fac- stone) 


tories) Annealers (foundries) 
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Assemblers (electric fixtures; electri- 
cal machinery; foundries; metal 
furniture) 

Babbit room tenders (brass factories) 

Battery men (garages) 

Bead makers (rubber tires) 

Bench workers (brass _ factories; 
dental supplies; foundries) 

Bleachers (cotton cloth) 

Body men (automobile factories) 

Bottle sorters (soft beverages) 

Brazers (other manufacturing plants) 

Carbonizers (woolens and worsteds) 

Chemical operators (chemicals) 

Chemists (blank books and paper 
products; blast furnaces; chemicals; 
dyestuffs, ink, etc.; dental supplies; 
electrical machinery; lime, cement, 
and artificial stone) 

Cherry processors (other foods) 

Cleaners (brass factories; foundries; 
tin and enameled ware) 

Coil solderers (electrical machinery) 

Control men (foundries) 

Crane men (blast furnaces) 

Dental technicians (dental supplies) 

Dippers (aluminum products; brass 
factories; other mfg. plants) 

Dryers (brass factories) 

Dyers (cotton cloth; dry cleaning and 
dyeing; textile dyeing, and finish- 
ing; woolens and worsteds) 

Electricians (automobile factories; 
blast furnaces) 

Engravers (jewelry) 

Etchers (blast furnaces; electrical ma- 
chinery; glass factories) 

Fabricators (electrical machinery) 

Finishers (electrical machinery) 

Flux men (blast furnaces) 

Furnace tenders (foundries) 

Galvanizers (brass foundries; brass 
factories) 

Glass men (foundries; glass factories) 

Hardeners (foundries) 


Head blockers (blast furnaces) 

Hot galvanizers (electrical machinery) 

Hot tin coaters (electrial machinery) 

Insulators (electrical machinery) 

Jewelers (jewelry) 

Kettlemen (textile dyeing and finish- 
ing) 

Layout men (foundries) 


Machine operators (paper and pulp 


mills) 

Machinists (rubber tires; storage 
batteries) 

Maintenance tinners (electrical ma- 
chinery ) 


Mechanics (foundries; garages; ice) 

Metal cutters (electrical machinery) 

Metal pattern makers (aluminum 
products; foundries; other wood- 
working) 

Metal workers (automobile factories; 
foundries; furniture, showcases, 
cabinets, etc.; garages; metal 
furniture) 

Mixers (explosives, ammunition and 
fireworks; paint and varnish fac- 
tories; rubber tires) 

Mounters (rubber tires) 

Operators (blast furnaces; cotton 
cloth; dyestuffs, ink, etc.) 

Pasteurizers (dairy-products) 

Pattern makers (foundries; pianos 
and organs) 

Picklers (blast furnaces; brass fac- 
tories; electrical machinery; electric 
fixtures; foundries; tin and en- 
ameled ware) 

Platers (automobile factories; blast 
furnaces; brass factories; electric 
machinery; electric fixtures; elec- 
troplating; foundries; metal furni- 
ture; other manufacturing plants; 
pianos and organs; printing; stor- 
age batteries) 

Reelers (blast furnaces) 

Repairmen (electrical machinery; 
foundries) 

Rinsers (brass factories) 


Safety equipment men (storage bat- 
teries) 

Service men (electrical machinery) 

Sheet metal workers (blast furnaces; 
electrical machinery; foundries; 
furniture, showcases, cabinets, etc.; 
metal furniture; tin and enameled 
ware) 

Silvering men (glass factories) 

Solderers (electric fixtures; automobile 
factories; electrical machinery ; 
foundries; furniture showcases, 
cabinets, etc.; other manufacturing 
plants; rubber tires) 
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Spotters (dry cleaning and dyeing; 
laundries) 

Stone setters (jewelry) 

Switch assemblers (electrical ma- 
chinery) 

Technicians (dairy products) 

Template makers (rubber tires) 

Testers (foundries; electrical ma- 
chinery ) 
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furnaces; electroplating; foundries; 
match factories; planing and mill- 
ing; rubber tires; storage batteries; 
tin and enameled ware) 

Tinsmiths (glass factories; suits, coats 
and overalls) 

Washers (dry cleaning and dyeing; 
foundries) 

Water treaters (petroleum refineries) 


Tinners (aluminum products; blast Wire drawers (blast furnaces) 


INDUSTRIAL HEALTH ASPECTS 


SYMPTOMS OF INDUSTRIAL POISONING: 

(Chlorine) The symptoms of poisoning by chlorine gas are pri- 
marily concerned with irritation of the respiratory system. The symptoms 
will vary with the concentration and time during which the gas is inhaled. 
Sustained exposures may cause bronchitis, bronchiectasis, loss of sense of 
smell, loss of appetite with loss of weight, headache, giddiness, insomnia 
and cardiac disturbances, 

(Hydrochloric Acid) Hydrochloric acid poisoning, according to 
McNally, is more common than by sulfuric or nitric acid (not including 
oxides of nitrogen). The clinical symptomatology in man_ includes 
irritation of mucous membranes; conjunctivitis; pharyngeal, laryngeal 
and bronchial catarrh; and dental caries. The occasional occurrence of 
unusually dry hydrochloric acid gas under some conditions of atmospheric 
heat and absence of moisture, explains the increased degree of toxicity 
which this gas sometimes exhibits. 

As previously mentioned, the possibility of the production of the 
very poisonous gas, arseniuretted hydrogen or arsine, should not be over- 
looked whenever metals are treated with hydrochloric or sulfuric acid, 
as in the “pickling of iron” by means of acid. Either acids or metals 
may contain arsenic as an impurity, and arsine is liberated when an acid 
acts upon a metal with the evolution of nascent hydrogen in the presence 
of a soluble compound of arsenic. Such conditions are common in in- 
dustry and the poisonings resulting may mistakenly be attributed to acid 
fumes. 


CYANIDES 


OccuPATIONs: 


Apprentice boys (jewelry) 
Assemblers (suits, coats, and overalls) 
Bag hangers (fertilizer factories) 
Bag printers (fertilizer factories) 
Barrel burnishers (other manufac- 
turing plants) 
Blacksmiths (foundries; electrical ma- 
chinery; storage batteries) 
Bleachers (rayon and artificial silk) 


Buffers (metal furniture; optical 
goods) 

Case hardeners (foundries; electrical 
machinery ) 

Checkers (fertilizer factories) 

Chemical workers (chemicals) 

Chemists (electrical machinery) 

Cleaners (brass factories; copper 
factories; electrical machinery) 
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Cranemen (fertilizer factories) 

Die makers (foundries) 

Dippers (rubber tires) 

Driers (electrical machinery) 

Electroplaters (other metal; auto- 
mobile factories; storage batteries; 
electrical machinery; electroplating; 
electric fixtures; foundries; pot- 
teries; brass factories; clock and 
watch factories; glass factories; 
jewelry; metal furniture; suits, 
coats, and overalls; printing; ex- 
plosives, ammunitions, and _fire- 
works; other manufacturing plants) 

Enamelers (electrical machinery) 

Foremen (rayon and artificial silk; 
foundries; metal furniture; suits, 
coats, and overalls) 

Heat treaters (electrical machinery; 
car and railroad shops; automobile 
factories; electric fixtures; brass 
foundries; other metal; printing) 


Laborers (fertilizer factories) 

Machine operators (foundries) 

Machinists (electrical machinery) 

Maintenance men (foundries; electri- 
cal machinery) 

Managers (foundries; electroplating) 

Mechanics (printing) 

Meter repairmen (storage batteries) 

Metallurgists (foundries) 

Mixer-weighers (fertilizer factories) 


Picklers (tin and enameled ware; 
foundries) 


Punch press operators (foundries) 

Spray painters (foundries) 

Superintendents (fertilizer factories; 
foundries) 

Tool makers (brass factories) 

Weighers (fertilizer factories) 

Welders (foundries) 





INDUSTRIAL HEALTH ASPECTS 


Cyanide compounds produce in general similar symptoms. Acute 
cyanide asphyxia is one of the most rapid causes of death with the 
victim falling dead almost immediately. They are true protoplasmic 
poisons in that they arrest the activity of all forms of living matter. 

There is a toxic effect on the central nervous system as shown by 
signs of paralysis and local action on peripheral nerve endings, etc. 
Alkaline cyanides in addition are caustic to the skin; itching, papules 
and vesicles which become infected are frequent. Ulcers may result. 


Mopes oF ENTRANCE: 

All channels, even through the unbroken skin and mucous mem- 
branes. The most important path of entry of the gaseous vapors is by 
the respiratory tract. 


Symptoms oF INDUSTRIAL POISONING: 


(Hydrocyanic acid). The acid and gas exert a gradual but different 
action; the acid is two to five times as powerful as the gas. Inversely, 
the gas has a stronger local irritating action on the skin and mucous 
membranes and sets up a distressing anesthesia. Cerebral troubles re- 
sulting from the acid are more serious than those caused by the gas. In 
large doses asphyxia is nearly instantaneous, with a cold sweat, dilation 
of pupils, eyes glassy and staring, loss of consciousness, panting, collapse 
and death. 

In acute poisoning, there occurs vertigo, headache, confusion, con- 
gestion of head, oppression, palpitation, irritation, dryness and constriction 
of throat, dyspnea, nausea and vomiting. Later, there follows shivering, 
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sweating, slower pulse, convulsion, abolition of reflexes, involuntary mic- 
turition, loss of consciousness, coma with death usually resulting. In less 
severe cases, recovery from the feeling of constriction in the chest, 
weakness, unsteady gait, headache, speech difficulties and drowsiness may 
occur in a few days, 

In subacute poisoning, symptoms are observed such as cough, lassi- 
tude, dyspnea, headache, backache, weakness, feeble and rapid pulse, ac- 
celerated, irregular and labored breathing, pain in chest and back, 
vomiting, muscular pain and cramps, trembling, paralysis, disturbances of 
nervous system. The breath often has the odor of bitter almonds. Color 
may be pale at first, then red; cyanide rash may be present. 

Chronic poisoning is rare; its existence is denied by some authors. 
However, symptoms of chronic poisoning have been suggested by some 
as follows: Headache, vertigo, malaise, feeling of lassitude and weak- 
ness; unsteady gait, nausea, vomiting, loss of appetite, disorder of the 
gastrointestinal functions; albuminuria; suppression of tendon reflexes; 
disorders and irritation of the throat and respiratory system; diminution 
in cardiac activity, with weak pulse, palpitations and faintings; and 


diminution in the sensitiveness of the skin. 


ELIMINATION: 


Hydrocyanic acid is partly eliminated by the lungs as unchanged 
cyanides, traces in the sweat, and rarely by the urine. 


HYDROGEN SULFIDE 


OccuPATIONs: 


Occupations in which there may be contact with hydrogen sulfide are: 


Alkali-salt makers 

Artificial silk makers 

Barium carbonate workers 

Blast furnace workers 

Bottlers (mineral water) 

Bronzers 

Cable splicers 

Carbon-disulfide makers , 

Cellulose extractors 

Coke-oven workers 

Cyanogen makers 

Digestion-house workers (paper and 
pulp) 

Dye makers 

Fat renderers 

Fertilizer makers 

Flax-rettery workers 

Floormen (rayon and artificial silk) 

Foremen (rayon and artificial silk) 

Gas (illuminating) workers 

Glue workers 

Gypsum workers 


Hydrochloric-acid makers 

Maintenance men (rayon and artificial 
silk) 

Match factory workers 

Mechanics (rayon and artificial silk) 

Millmen (rubber) 

Miners 

Mixers (rubber) 

Oil-flotation-plant workers 

Oil well workers 

Petroleum refiners 

Phosphorus compound makers 

Picklers (tin and enameled ware) 

Pulp mill workers 

Pyrites burners 

Pyroxylin-plastics workers 

Sewer workers 

Soap makers 

Soda (leblanc) makers 

Sodium-sulfide makers 

Spinners (rayon and artificial silk) 

Starch makers 











1958] MEDICAL ASPECTS 649 


Sugar refiners Tannery workers 

Sulfide makers Transparent-wrapping-materials 
Sulfur-chloride makers workers 

Sulfuric acid makers Tunnel workers 

Sulfur miners Vulcanizers 


INDUSTRIAL HEALTH ASPECTS 


Mopes OF ENTRANCE: 
Inhalation. 


Symptoms oF INDUSTRIAL POISONING: 

Hydrogen sulfide is one of the most poisonous gases; its toxicity 
and rapidity of action are of the same order as hydrogen cyanide. It is 
a powerful asphyxiant; in large doses respiratory failure occurs in a few 
seconds. It is also an irritant gas exerting local action on the mucous 
membranes of the eyes, mouth, throat, and air passages. Conjunctivitis 
may be mild or severe with secretions increased, itching, smarting, vas- 
cular changes, erosion, roughness of the lids, and perversions of sight. 
One of the earliest warning signs is stated to be sensitiveness to all kinds 
of light. 

Low concentrations may produce subacute symptoms as irritation of 
the occular and respiratory mucous membranes, bronchitis, confusion, 
excitement, headache, vertigo, ataxia, colic, nausea, vomiting, brachy- 
cardia, also pulmonary edema with bronchial pneumonia as a common 
sequela. 

Acute poisoning may cause hyperpnea and unconsciousness in a few 
seconds without pain or significant warning. A choking sensation may 
be experienced, but unconsciousness, tonic convulsions, followed by ces- 
sation of respiration may supervene before the individual can escape. 
The heart may beat for 5 or 10 minutes longer, during which time 
artificial respiration may save the victim’s life. Susceptibility to the 
poisoning varies for individuals but is believed increased by previous 
attacks. 

Recovery from acute poisoning is usually complete, but cases with 
lasting injury occur, some with permanent psychic or nervous lesions. 


LEAD AND ITS COMPOUNDS 


INDUSTRIES: 
Ohio industries using lead and its compounds are listed as follows: 
Agricultural implements Car and railroad shops 
Aircraft Chemicals 
Asphalt and roofing materials Copper factories 
Automobile factories Cotton cloth 
Blank books and paper products Dairy products 
Blast furnaces Dyestuffs, ink, etc. 
Brass factories Electric fixtures 


Brick, tile and terra cotta Electrical machinery 
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Electroplating Other woodworking 
Embroidery and laces Paint and varnish factories 
Engraving, photographic work Paper box factories 
Explosives, ammunition, fireworks Paper and pulp mills 
Fertilizer factories Patent medicine, drugs 
Foundries Petroleum refineries 
Furniture, showcases, cabinets, etc. Potteries 

Garages, etc. Printing 

Glass factories Rubber tires 

Hemp, jute and linen Shoes 

Instruments Soap factories 

Jewelry Soft beverages 

Lead and zinc Storage batteries 

Metal furniture Suits, coats and overalls 
Other chemicals Textile dyeing and finishing 
Other foods 


; Tin and enameled ware 
Other manufacturing plants 


Other metal, etc. . 
Other rubber factories Wood, wicker, etc. 
Other textiles Woolen and worsted 


Toys and unclassified novelties 


OccuPATIONs: 


Too numerous to list, at least 400 different occupational exposures. 


INDUSTRIAL HEALTH ASPECTS 


MopeEs oF ENTRANCE: 


Lead can enter the body by inhalation, by being swallowed, and, 
in the case of tetraethyl lead, by being absorbed through the skin. 

All lead-containing compounds are potentially dangerous. The de- 
gree of danger depends primarily upon severity of the exposure or level 
of dosage and the duration of such exposure, and, secondarily, upon the 
solubility of the compound in body fluids, This solubility is influenced, 
to some extent, by the particle size that enters the body. 


SymMpToMs OF INDUSTRIAL POISONING: 


Symptoms may be present as metallic taste, headache, vertigo, in- 
somnia, easily fatigued, ,loss of appetite, particularly for breakfast, nausea 
and vomiting, obstinate constipation with occasional blood in stool and 
abdominal colic with appearances of a surgical belly although stated to 
be characteristic in that pressure usually gives relief. There may be loss 
of weight, blue line on the gums, nervousness, peripheral neuritis, weak- 
ness of grip, muscular twitching and tremors particularly of fingers or 
paralysis, especially of muscles used most or muscular cramps and pains. 
There may be ashen pallor, moderate anemia with increased number of 
cells exhibiting basophilic aggregations and stippling. 

Symptoms may appear after a few weeks to many months under 
the conditions of industrial exposure. Prolonged or severe absorption of 
lead can cause paralysis, hallucinations of sight, optic neuritis, albuminuric 
retinitis, hearing loss and encephalopathy, 
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Lead in blood and urine, in concentrations higher than those which 
occur in people who have not been exposed to abnormal quantities of lead 
industrially or otherwise is the best proof that excessive lead is being or 
has been absorbed into the body. 

Normal levels: Blood—0.01-0.06 mg. lead per 100 grams, 

average ().03. 
Urine—0.01-0.14 mg. lead per liter, average 0.03. 

Levels indicative of hazardous absorption of lead: 

Blood—0.08 mg. or more per 100 grams. 
Urine—0.18 mg. or more per liter (when found 
consistently in multiple samples). 


Basophilic stippling of the red cells was once believed to be an 
infallible diagnostic sign of lead poisoning. However, some investigators 
have not found them in some cases of lead poisoning, and stippling is also 
found in other diseases such as malarias, secondary anemias, malignancies 
and other forms of intoxication (benzene, carbon monoxide and aniline). 
An increase in the number of such cells in a worker’s blood over a 
previous test may be a sign of possible increased absorption. But, that is 
not certainly so, nor does the lack of such increase give assurance that no 
increase in absorption has occurred. 

Porphyrins may be excreted in extremely high concentrations in the 
urine of persons with abnormal lead absorption and incipient or frank 
lead intoxication. Porphyrins are also found in individuals with some 
infections, vitamin deficiencies, anemias, leukemias, idiopathic porphyri- 
nuria, and other types of intoxication. Moreover, the concentration of 
porphyrin in the urine does not parallel the concentration of lead in the 
urine or in the tissues, so that they do not indicate the severity of exposure. 

Lead line must be differentiated from lines of other metallic de- 
posits and the natural coloring found in many dark skinned people. It is 
not commonly seen in the mouths of people having adequate dental 
supervision and practicing good oral hygiene. 

Electromyography is of value in detecting early neuritis before it is 
clinically perceptible. It is estimated that about 20 percent of the muscle 
substance must be lost suddenly before the patient becomes aware of 
weakness. 


PREVENTION: 

1. Maintaining in-plant exposures within safe limits by an appro- 
priate combination of measures of engineering and medical 
control. 

2. Promotion of good personal hygiene through instruction and 
supervision in the use of adequate sanitary facilities. 

3. Medical supervision including properly spaced laboratory tests 
for the determination of lead absorption. When an abnormality 
has developed, physical examinations and additional laboratory 
tests should be done to arrive at a sound clinical diagnosis for 
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that individual and for others having similar exposure. 

A person should be removed from lead exposure even when no 
symptoms of any kind exist when a blood sample contains more 
than 0.08 mg. lead per 100 grams, or when lead is being ex- 
creted consistently in the urine in the concentration of 0.18 mg. 
or more per liter. Such persons can be transferred to work in- 
volving no exposure to lead and can be returned to their original 
work (after the conditions which induced the hazardous ab- 
sorption of lead have been corrected) when the lead concen- 
tration in the blood and urine has fallen to a safe and essentially 


normal level. 


MANGANESE 


OccuPATIONs: 


Occupations in Ohio where contact with manganese was indicated 


are listed as follows: 


Annealers (foundries) 

Battery makers 

Beaders (tin and enameled ware) 

Bin room attendants (storage bat- 
teries) 

Bleaching powder makers 

Blenders (paint and varnish factories) 

Bluers (automobile factories) 

Bottom makers (blast furnaces) 

Calico printers 

Centrifugal operators (paint and 
varnish factories) 

Chemical engineers (paint and var- 
nish factories) 

Chemists (brick, tile and terra cotta; 
paint and varnish factories) 

Chlorine makers 

Closers (paint and varnish factories) 

Cupola tenders (foundries) 

Decorators (potteries) ' 

Die and tool makers (foundries) 

Dippers (potteries; tin and enameled 
ware) 

Dry cell paste mixers (storage bat- 
teries) 

Dry pan feeders (potteries) 

Dye makers 

Dyers 

Enamel and paint makers (paint and 
varnish factories; tin and enameled 
ware) 

Enamelers 

Fertilizer makers 

Fettlers (potteries) 


Fillers (paint and varnish factories; 
glass factories; patent medicine, 
drugs) 

Filter pressmen (paint and varnish 
factories) 

Firemen (brick, tile and terra cotta) 

Fireworks makers 

Foremen (paint and varnish factories) 

Foundry laborers (brass factories) 

Furnace room laborers (glass fac- 
tories) 

Furnace tenders (brass factories; 
foundries) 

Glass Mixers 

Glaze preparers (potteries) 

Glazers (potteries) 

Grinders (other chemicals; paint and 
varnish; electric fixtures; storage 
batteries) 

Handy men (paint and varnish fac- 
tories) 

Heat treaters (foundries) 

Heaters (foundries) 

Labelers (patent medicine, drugs) 

Laboratory assistants (paint and var- 
nish factories) 

Ladelers (blast furnaces; potteries; 
glass factories; tin and enameled 
ware; patent medicine, drugs) 

Linoleum makers 

Loaders (brick, tile, terra cotta) 

Machine operators (electric fixtures; 
foundries) 
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Manganese dioxide workers 

Match factory workers 

Melters (brass factories; foundries; 
glass factories) 

Mill hands (dyestuffs, ink, etc.) 

Mixers (foundries; other chemicals; 
storage batteries; paint and varnish 
factories; tin and enameled ware) 

Molders (brass factories) 

Open hearth men (blast furnaces) 

Packers (glass factories) 

Painters (foundries; brick, tile, terra 
cotta; glass factories) 

Paint mixers (foundries; paints and 


varnishes) 

Porcelain mixers (tin and enameled 
ware) 

Porcelain sprayers (tin and enameled 
ware) 


Sealers (storage batteries) 


MEDICAL ASPECTS 
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Shaders (paint and varnish factories) 

Shake-out men (brass factories) 

Shipping clerks (glass factories) 

Soap makers 

Sprayers (potteries; brick, tile and 
terra cotta) 

Tampers (storage and batteries) 

Testers (paint and varnish factories) 

Thinners (paint and varnish) 

Tinters (paint and varnish factories) 

Transfer men (brick, tile and terra 
cotta) 

Truckers (dyestuffs, ink, etc.) 

Varnishers 

Varnish makers (paint and varnish) 

Washers (automobile factories) 

Weighers (foundries; paint and var- 
nish factories; dyestuffs, ink, etc.) 

Wrappers (storage batteries) 

Zinc miners 











INDUSTRIAL HEALTH ASPECTS 


MopbrEs oF ENTRANCE: 
Inhalation. 


Symptoms oF INDUSTRIAL POISONING: 

The symptoms of managanese poisoning are generally associated 
with the inhalation of its oxides and primarily concerned with affections 
of the central nervous system. The effect of manganese is said to be 
cumulative and the symptoms usually appear only after several months 
of exposure, They are evidenced by a peculiar slapping gait, weakness in 
legs and tremors of the whole body or extremities. Other symptoms 
frequently observed are mask-like face, impulsive and uncontrollable 
laughter, disturbances of speech, languor and sleepiness, cramps and 
stiffness of the muscles, propulsion and retropulsion, and exaggeration of 
the reflexes. 

It is said that manganese, unlike lead, produces no life shortening 
degenerations, Seriously poisoned victims are lifelong cripples and often 
unfit for any gainful employment. The metal apparently makes a very 
definite attack upon some nonvital portion of the neuromuscular system, 
destroys it thoroughly if there has been sufficient exposure, and leaves 
the victims relatively well in every other respect. 

Some predisposition to poisoning seems to be necessary and the 
symptoms appear generally during the first two years of exposure. The 
illness begins rapidly and progresses in a few months to a typical and 
incurable condition. 

A typical case is that of a 29 year old man who worked as a laborer 
in the ore department of a battery company, transporting, loading, and 
handling manganese in powdered form. After 14 months’ work, he 
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noticed that after dumping a wheelbarrow, he had difficulty in stopping 
himself when he stepped back. In a week’s time this became progressively 
worse and the man stopped work. There was no change after six 
months, by which time he had difficulty in walking as his gait increased, 
and he would fall unless caught. More recently he has developed a 
tremor which involves the entire right leg, although there is no tremor 
in the hands, head or left leg. 

Progressive bulbar paralysis and amyotrophic lateral sclerosis has 
been reported after chronic manganese poisoning. 


MERCURY AND ITS COMPOUNDS 


OccuPATIONs: 


Occupations in Ohio where contact with mercury and its compounds 


was indicated are listed as follows: 


Acetaldehyde makers 

Acetic-acid makers 

Acetone (synthetic) makers 

Alcohoi (synthetic) makers 

Amalgam makers 

Artificial-flower makers 

Assemblers (instruments) 

Assembly line girls (electrical ma- 
chinery ) 

Assistant technicians (dairy products) 

Bakers (electrical machinery) 

Barometer makers 

Battery (dry) makers 

Bench workers (dental supplies) 

Blockers (hats and caps) 

Blowers (felt hats) 

Bronzers 

Browners (gun barrels) 

Brushers (felt hats) 

Calico printers 

Cap loaders 

Carroters (felt hats) : 

Cartridge makers 

Chief technicians (dairy products) 

Chlorine makers (electrolytic) 

Color makers 

Coners (felt hats) 

Cosmetic workers 

Cyanogen gas makers 

Dental technicians (dental supplies) 

Detonator cleaners 

Devil operators (felt hats) 

Disinfectant makers 

Dye makers 

Embalmers 


Embossers 


Explosive makers (explosives, am- 
munitions, fireworks) 

Felt-hat makers 

Fireworks makers 

Foreman (electrical machinery) 

Fulminate mixers 

Fur handlers 

Fur preparers 

Glass blowers (instruments) 

Gliders 

Hardeners (felt hats) 

Instrument repairmen (rubber tires) 

Jewelry makers (jewelry) 

Laboratory workers (dental supplies; 
electrical machinery) 

Letter foremen (electrical machinery) 

Letter out men (electrical machinery) 

Lithographers 

Mercury-alloy makers 

Mercury bronzers 

Mercury-solder workers 

Mercury-still cleaners 

Mercury-switch makers 

Mirror silverers 

Mixers (felt hats) 

Oven tenders (electrical machinery) 

Packers (electrical machinery) 

Painters 

Photographic workers 

Platers (signs) 

Porcelain makers 

Pump boys (electrical machinery; 
other manufacturing plants) 

Pumpers (electrical machinery) 

Refiners (metals) 

Scratchers (instruments) 
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Sealers (instruments) Taxidermists 

Sign makers (signs) Testers (electrical machinery) 
Sole stitchers Themometer fillers (instruments) 
Steel engravers Welders 

Storage-battery makers Wood preservers 

Tannery workers Zinc-electrode makers 


INDUSTRIAL HEALTH ASPECTS 


Mopes oF ENTRANCE: 


Inhalation, ingestion, and absorption through the skin and sub- 
cutaneous tissues. The chief mode of entrance of mercury vapor and 
dust is by inhalation; of the liquid compounds and solutions of mercury, 
by ingestion and absorption through the skin, or possible inhalation of 
vapors. 


SymMpToMs oF INDUSTRIAL POISONING: 


Symptoms may include metallic taste, sensation of abnormal dryness 
of mouth and throat, stomatitis, inflammation and softness of the gums, 
loosening of the teeth, salivation, pain on chewing, blue line on gums, 
and foetid breath, speech difficulty, twisting of words. 

Psychic changes are usually present such as a nervous timidity, 
irritability, discouragement, depression, ease of embarrassment, blushing, 
crying, desire for solitude, vague fears, as of ridicule or criticism, fits of 
unreasonableness, impatience, inability to take orders, apathy, lack of 
interest, loss of memory and self-confidence, despondency, and even 
suicidal tendencies, 

Change in hand writing. There is an intention tremor which is 
vibratory, intermittent, in small equal strokes and rhythmical, worse with 
efforts to control it, on unusual movements or when movements are 
observed; it disappears in sleep. The tremor attacks first the eyelids, 
tongue, fingers, then the voluntary muscles and is usually symmetrical— 
“Hatter’s Shakes.” The central nervous system manifestations of mer- 
curialism are due, in the opinion of some authorities, to a diffuse en- 
cephalopathy with predominance of symptoms referable to the cerebral 
centers most affected. Peripherial neuritis, paralysis of hands, arms and 
legs have also been reported. Attacks of tremors may be so great that 
individuals cannot feed themselves or dress quickly. 

In the more severe cases there may be found headache, vertigo, and 
anorexia, nausea or vomiting, diarrhea which may alternate with obstinate 
constipation, abdominal cramps or distension, weakness and exhaustion, 
and pain in the muscles, bones and joints. Usually in industrial mer- 
curialism gastrointestinal symptoms are not prominent, Urinary changes 
may be slight or absent in the slow chronic form of poisoning. An in- 
creased incidence of albumin in the urine and nephritis has been reported ; 
lymphocytosis of slight degree is also stated to occur, 


Inflammation may occur at the points of excretion of mercury, 
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thus nephritis, colitis, gastric and duodenal ulcer have been reported as 
the sequelae of severe poisoning. Also inflammation may occur at the 
openings of salivary ducts or other points of excretion. 

Individual reaction to mercury varies greatly not only as to the 
kind and sequence of symptoms but also as to length and intensity of 
exposure before poisoning occurs, While chronic mercury poisoning 
usually results from long exposure, studies have disclosed cases of 
poisoning developing within several weeks or days. A few micrograms 
of mercury may cause symptoms in persons sensitized to the poison and 
women are believed to be more susceptible than men. 


METHYL ALCOHOL 


OccuPATIONs: 
Occupations in Ohio where contact with methyl alcohol was in- 


dicated are listed as follows: 

Aldehyde pump men 

Aniline-dye makers 

Antifreeze makers 

Art-glass workers 

Artificial silk makers 

Assistant supervisors (chemicals) 

Automobile painters 

Book binders 

Bronzers 

Brush makers 

Calico printers 

Cementers (shoes) 

Chemical workers (chemicals) 

Chemists (other chemicals; dye-stuffs, 
ink, etc.) 

Compo conveyors (shoes) 

Driers 

Dye makers 

Etchers (foundries) 

Explosives workers 

Feather workers 

Felt hat makers ' 

Firemen 

Fitters (shoes) 

Flap stickers (shoes) 

Foremen (chemicals, printing) 

Furniture polishers 

Ink makers 

Japanners 

Lacquerers 

Lasters (shoes) 


Linoleum makers 

Managers (chemicals) 

Millinery workers 

Operators (dyestuffs, ink, etc.; hemp, 
jute, and linen) 

Painters 

Paint makers 

Paste makers (other chemicals) 

Patent-leather makers 

Perfume makers 

Photo-engravers 

Photographers 

Polishers (wood) 

Plastics workers 

Printers (chemicals) 

Refinishers (wood, wicker, etc.) 

Soap makers 

Shipping clerks (other chemicals) 

Spotters (dry cleaning and dyeing) 

Station attendants (garages) 

Superintendents (other chemicals) 

Tinters (printing) 

Treers (shoes) 

Truck drivers (other chemicals) 

Type cleaners 

Upholsterers 

Utility men (other chemicals) 

Vulcanizers 

Water testers (electrical machinery) 

Wood workers 


INDUSTRIAL HEALTH ASPECTS 


MopkEs OF ENTRANCE: 
Inhalation, ingestion, or through the skin. 
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SymMptToMs OF INDUSTRIAL POISONING: 


Locally, methyl alcohol is an irritant to the mucous membranes 
of eyes, nose, and respiratory system. The skin may be dry, inflammed, 
or eczematous. When absorbed, causes headache, weakness, vertigo, 
nausea and vomiting, dilated pupils, fogginess of vision, visual hallucina- 
tions, severe colic, gastric congestion, acceleration and slowing of the 
heart, disturbance of pulse, cold sweats, cyanosis, sighing, loss of reflexes 
and sensation, decreased temperature, nystagmus, sweating, delirium, 
convulsions, paralysis, coma, and may result in pneumonia. 

Diplopia may result from paralysis of external eye muscles; in- 
flammation, neuritis, and atrophy of the optic nerves are common, result- 
ing in blurred vision, then blindness, which is bilateral. Blindness may 
come on in a few hours or in a few days; in typical cases there is often 
transient improvement followed by complete and permanent blindness. 

Slow chronic poisoning gives no characteristic symptoms and may 
result in severe damage before recognized; however, the Germans be- 
lieve that vague nervous symptoms, a sense of fatigue, and irritation of 
the mucous membrances should lead to suspicion of poisoning. McCord 
has shown that poisoning in animals takes place as readily through the 
skin and lungs as through the stomach and intestines, 


ELIMINATION: 


Slowly excreted in the urine and expired air, some into the stomach, 
and part is slowly oxidized with the formation of formic acid which will 
reduce Fehling’s solution and may suggest a false diagnosis of diabetes. 


PHENOL AND RELATED COMPOUNDS 


OccuPATIONs: 


Occupations in Ohio where contact with phenol was indicated are 
listed as follows: 





Bakelite makers 

Bench workers (dental supplies) 

Benzol house operators (charcoal and 
coke; blast furnaces) 

Brewers 

Calico printers 

Chemical mixers (metal furniture) 

Chemists (chemicals; dyestuffs, ink, 
etc.; metal furniture; other chemi- 
cals; patent medicine and drugs) 

Coal-tar workers 

Color grinders (other chemicals) 

Color mixers (other chemicals) 

Compounders (patent medicine and 
drugs) 

Coppersmith (copper factories) 

Dental technicians (dental supplies) 

Disinfectant workers 


Dyers 

Electroplaters (electrical machinery) 

Engineers (other chemicals) 

Etchers 

Explosive workers 

Fillers (patent medicine and drugs) 

Firemen (other chemicals) 

Floor oil mixers (petroleum refineries) 

Foremen (printing and publishing) 

Gas (illuminating) workers 

Laboratory assistants (patent medicine 
and drugs) 


Laboratory workers (dental supplies) 


Laborers (dyestuffs, ink, etc.; patent 
medicine and drugs) 


Lamp black maker: 
Machinists (petroleum refineries) 
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Mixers (paint and varnish factories; 
petroleum refineries) 

Mucilage makers (other chemicals) 

Operators (dyestuffs, ink, etc.; rubber 
tires) 

Packers (patent medicine and drugs) 

Paint makers 


Paint mixers (paint and _ varnish 
factories) 


Paint removers 
Paste makers (other chemicals) 


Perfume makers 
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Plate molders (printing and _ pub- 
lishing) 

Plate trimmers (printing and pub- 
lishing) 

Power makers 

Press operators (other chemicals) 

Reclaimers (rubber) 

Resin (synthetic) makers 

Serum preparer (patent medicine and 
drugs) 

Shipping clerks (other chemicals) 

Spotters (dry cleaning and dyeing) 

Stillmen 


Superintendents (other chemicals) 

Varnish cookers (paint and varnish 
factories) 

Waxers (dental supplies) 

Wood preservers 


Pharmacists (patent medicine and 
drugs) 
Picric-acid makers 


Planishers (copper factories) 


INDUSTRIAL HEALTH ASPECTS 


SYMPTOMS OF INDUSTRIAL POISONING: 


(Phenol) Phenol is noted for its powerful caustic effects upon the 
skin and mucous membranes. When applied to the skin it causes sensa- 
tions of tingling and numbness and in the concentrated form a white 
eschar is formed that falls off in a few days leaving a brown stain. 
The anesthetic properties of phenol are well known in the practice of 
medicine. In minute amounts it may cause an eczema which may be 
brought about either by actual contact with phenol containing substances 
or by the presence of phenol vapors in the air. When taken internally, 
it causes a burning pain and a corrosion of the tissues in the mouth, 
throat and stomach. 


In addition to its local action, phenol may produce marked changes 
in the central nervous system, In mild cases the chief symptoms are 
headache, dizziness and sometimes excitement with mild delirium, In 
severe cases, unconsciousness intervenes, the pulse is weak and rapid, and 
respiration irregular. Convulsions rarely occur and death results from 
failure of respiration. 

Since phenol is a general protoplasmic poison which enters into 
combination with cell proteins, it is not surprising to observe symptoms of 
blood degeneration. Emaciation, nephritis, jaundice and gangrene may 
be encountered under certain conditions. Bandages should not be applied 
to skin surfaces which have come in contact with phenol as this inhibits 
the evaporation of the phenol. Gangrene has been known to occur under 
these conditions. 


(Cresol) Cresol is a mixture of three isomeric cresols and is fre- 
quently sold under the name of tricresol. The symptoms are essentially 
the same as those listed under phenol and the toxicity is approximately of 
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the same order. Cresol is sold in the form of a suspension in water with 
soap under the name of lysol.® 

(Creosote) Creosote is a complex mixture of phenols and their 
ethers obtained from wood tar. The term is also applied to a similar 
product obtained from the distillation of coal tar. The toxic properties 
are similar to those of phenols, the nature and severity depending upon 
the specific material under consideration. Epithelioma of the skin after 
prolonged exposure to creosote has been reported. It is believed that 
acridine may be regarded as the effective irritating principle in tar, 
creosote and pitch which sensitizes the skin to light. 


ZINC AND ITS COMPOUNDS 


INDUSTRIES: 
Zinc and its compounds are used in Ohio by the following types 





of industries or in the production of the following products: 


Agricultural implements 
Aircraft 

Aluminum products 

Automobile factories 

Blank books and paper products 
Blast furnaces 

Brass factories 

Car and railroad shops 
Charcoal and coke 

Chemicals 

Clock and watch factories 

Coal mines 

Copper factories 

Dental supplies 

Dyestuffs and ink 

Electric fixtures 

Electrical machinery 
Electroplating 

Engraving and photographic work 
Explosives, ammunitions and fireworks 
Foundries 

Garages 

Glass factories 

Jewelry 

Knit goods 

Lead and zinc 

Leather belts and goods 


OccuPaTIONs: 
(Too numerous to list.) 


Lime, cement, and artificial stone 
Match factories 

Metal furniture 

Other chemicals 

Other clay, glass, and stone 
Other manufacturing plants 
Other metals 

Other rubber factories 
Other specified mines 

Paint and varnish factories 
Patent medicine and drugs 
Petroleum refineries 

Pianos and organs 

Planing and milling 
Potteries 

Printing 

Rubber tires 

Ship and boat building 
Shoes 

Soap factories 

Soft beverages 


Storage batteries 

Textile, dyeing and finishing 
Tin and enameled ware 

Toys and unclassified novelties 
Trunks and suitcases 


INDUSTRIAL HEALTH ASPECTS 


Industrial poisoning by zinc is chiefly concerned with the inhalation 
of zinc oxide fumes. Inhalation of a sufficient amount of these fumes 
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gives rise to a condition popularly known as “brass founders ague,” 
“zinc chills,” and “metal fume fever.” After a sufficient exposure, which 
depends upon the individual susceptibility, there may be a slight irritation 
of throat. The main symptoms, however, occur later, usually several 
hours after the victim has left the environment where the fumes pre- 
vailed. The attack resembles “‘malaria chills” and may last for several 
hours with ordinary febrile symptoms such as lassitude, headache, nausea, 
muscle cramps and joint pains, and constricting sensations over the lungs. 

The ingestion of zinc compounds such as zinc sulfate, zinc chloride, 
etc., does not have important industrial significance. Soluble zinc salts 
are sometimes employed as emetics and locally as astringents and anti- 
septics. Zinc stearate powder is an ingredient in some dusting powders. 
Fatal pneumonia has resulted from the inhalation of this compound. 

Industrial health hazards may also prevail which are attributable to 
certain impurities rather than zinc itself. Arsenic, lead, and cadmium, 
all of which are more toxic than zinc, are frequently associated with it. 
Arsine poisoning is frequently caused by the treatment of zinc galvanized 
materials with acid. 


APPENDIX Il 


REPORT OF COMMITTEE ON THRESHOLD LIMIT VALUES 
AMERICAN CONFERENCE OF GOVERNMENTAL 
INDUSTRIAL HYGIENISTS 


(1957) 


RECOMMENDED VALUES 
GASES AND VAPORS 


Approx Mg. 
P.P.M.* per Cu.M.f 
INO, ccvesesotsseeuttvalitopescicencens 200 360 
SE EE seen cbereicienlondidialieniinemnnntie: 10 25 
I IIE Sl ccrceneercrcinanerniniun 5 20 
IRAE ACE CERSR, Sit SNe 1,000 2,400 
SI -apssessetnesloncenabiondbticpinabginabinibvesinenevte 0.5 1.2 
I SERREES SRE Sav nena nee 20 45 
gS SSS ene 5 12 
Le OT 5 15 
Allyl propyl disulfide .....___..__~ 2 12 
DI cca och eatlasagubiiaedbideniiadsinsstile 100 70 
RIOD isc ctssnacenpienipinewemnin rs 200 1,050 
Amy] alcohol (isoamyl alcohol) ~~~~- 100 360 
DED. i<hedhesaenmnnte piacneicbetie 5 19 
I 2 adsecog lesa ieliaaioeiaapaaianlanaiates 0.05 0.2 


Bensene (benzo!) ___._..-._-.-_- 25 80 
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Approx Mg. 
P.P.M.* per Cu.M.+ 
ST AI i ncersosirmtrercicinnnaaiaiil 1 5 
ER ee ai etait 1 7 
Butadiene (1,3-butadiene) _________ 1,000 2,200 
Butanone (methyl ethyl ketone) ____- 250 740 
Butyl acetate (m-butyl acetate) __..___ 200 950 
Butyl alcohol (m-butanol) __-______ 100 300 
RET PERS 5 15 
Butyl cellosolve (2-butoxyethanol) ___ 50 240 
Ca Ga .................. FO 9,000 
nee 20 60 
Carbon monoxide _......_.______- 100 110 
Carbon tetrachloride _____________~ 25 160 
Cellosolve (2-ethoxyethanol) ~~~ ~~ 200 740 
Cellosolve acetate (2-ethoxyethyl acetate) 100 540 
I a aati ised as aienitenigimerninbcsds 1 3 
Chlorine trifluoride ______________~ 0.1 0.4 
Chlorobenzene (monochlorobenzene) - - 75 350 
Chloroform (trichloromethane) —_~~~ 100 490 
1-Chloro-1-nitropropane __-----__-~ 20 100 
ESE 1 7 
Chloroprene (2-chloro-1,3-butadiene) _ 25 90 
Cresol (all isomers) ~-..---------- 5 22 
RAE SER 400 1,400 
al ini aes amerinaianeneeied 100 410 
GNI ditidccaksoesiendsarnincodneeces 100 400 
Eee a 1,350 
EE ee 400 690 
II nurs. cadens sibanighnabinnciaes .05 0.3 
Diacetone alcohol 
(4-hydroxy-4-methyl-2-pentanone) 50 240 
Paes ........ lanabbosineas ae 0.1 0.1 
o-Dichlorobenzene __-~- ~~~ aes 50 300 
Dichlorodifluoromethane _______-_-.._ 1,000 4,950 
1,1-Dichloroethane ______------_-.. 100 400 
1,2-Dichloroethane 
(ethylene dichloride) —_ ~~ ‘ 100 400 
1,2-Dichlorethylene _____~~_- a ma 790 
Dichloroethyl ether -_-------~---~--- 15 90 
Dichloromonofluoromethane ___----- 1,000 4,200 
1,1-Dichloro-1-nitroethane ___------ 10 60 
Dichlorotetrafluoroethane __________ 1,000 7,000 
I ccd iccaheceninidicheteeiresanihiion 25 75 
Difluorodibromomethane __-~.--~~~- 100 860 


Diisobuty] ketone __. __---_-------- 50 290 
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Dimethylaniline (N-dimethylaniline) —_ 5 
Dimethylsul fate IRE OSE Ree l 
Dioxane (diethylene dioxide). ' 100 
Ethyl acetate _- aimee | 
Ethyl acrylate ; meee ravsy ate 25 
Ethyl alcohol] (ethanol) _ bdececamgadiity 
NE ries Ee 25 
Ethylbenzene icnbipestosslesiieendaeaeanictcs 200 
Ethyl bromide Lh nttiphtbghedemesias 200 
SDD siisiceinircoatenscaibicaination 1,000 
I Silas en Sonar aehickamectetoaleak 400 
I se: ins icntoeradccsan — 100 
Ethyl silicate ENS OR Cr ae ee 100 
Ethylene chlorohydrin ___-_-_-____- 5 
Ethylenediamine —.............~-- 10 


Ethylene dibromide (1,2- ~dibromoethane) 25 


II ha. adapcideiseinncadeeeecontens 5 
Ethylene oxide peicsidnsatc tia ealeest 50 
Fluorine pic bacahiaateaaeee ihe 0.1 
Pheenewicbercnethene A 
NE inca tide chntagenmans 5 
Furfural wescehligeanet blab 5 
Gasoline iveincniiiaciiaiihiein: ae 
Heptane (-heptane) aicameance 500 
Hexane (n-hexane) __--.-__--__-- 500 
Hexanone (methyl butyl ketone) __—- 100 
Hexone (Methyl ieee mundi 100 
I i rie atkins 1 
Hydrogen bromide See 5 
Bepevegen chloride ............- 5 
Hydrogen cyanide __.........___-- 10 
Hydrogen fluoride /..______- a 3 
Hydrogen peroxide, 90% ~-_______- 1 
Hydrogen selenide _____~ 0.05 
Hydrogen sulfide _._____- 20 
Iodine coe ear eee oe 0.1 
II fins cvcinccaisipeioiitedtouies : 25 
EERSTE Tear ee 5 
I oi ar vicki iptcslasetbeledeat pees 50 
a 200 
Methyl acetylene __.---.-_~-- 1,000 
Methyl acrylate _____- pad veeia 10 
Methy] alcohol (methanol) - Se 


Methyl bromide ce eee 20 
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Approx Mg. 
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25 
5 
360 
1,400 
100 
1,900 
45 
870 
890 
2,600 
1,200 
300 
850 
16 
30 
190 
9 
90 
0.2 
5,600 
6 
20 
2,000 
2,000 
1,800 
410 
410 
1.3 
17 
7 
11 
2 
1.4 
0.2 
30 
| 
140 
12 
200 
610 
1,650 


260 
80 
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Methyl cellosolve (2-methoxyethanol ) 
Methyl cellosolve acetate (ethylene 
glycol monomethy] ether acetate) 


Methyl chloride _..._.....___-~- Be 


Methylal (dimethoxymethane) ___~ 
Methyl] chloroform 

(1,1,1-trichloroethane ) 
Methylcyclohexane ____- ___ aes 
Methylcyclohexanol — - on = 
Methylcyclohexanone os 
Methyl formate hele ena tcp aechien 
Methy] isobuty] carbinol 

(methyl amyl alcohol) ~___ __ 
Methylene chloride (dichloromethane) 
Naphtha (coal tar) -_-___--_____-- 
Naphtha (petroleum) ~_----------~ 
Nickel carbonyl ideecsribsaeeiinetin’ 


(x)Nitric acid iii sala ae 


p-Nitroaniline ie baeetaa aan anemia 
a oesicntnsisiciiiiaotiaenclicieapanitin 
Nitroethane __ ; sci aleiaanaa le 
BI I, nacre tenet gestern ick 
a eenee 
Nitromethane scart lichen ines 
2-Nitropropane _- “ SEN 
ID hasitscibcsniineniasieibamsinncetcian = 
aw sicpceaaliainiaialiinaa 
Ozone . sisccesigleaiaipstiedatileaslb anti 
SI Stipa chine-tiig-e ahcintenidabibeipimaaeene 
Pentanone (methy! propyl ketone) —_- 
Perchlorethylene (tetrachloroethylene) 
Phenol , pevanciabiinebaten 
Phenylhydrazine wenlitin 
Phosgene (carbonyl chloride) ‘ile 
Phosphine ___- : cecceaieials 
Phosphorus trichloride iusieimatnenial 
Propyl acetate Stace wae) see 
Propyl alcohol (isopropyl alcohol). 
Propyl ether (isopropyl ether) 
Propylene dichioride 

(1,2- = rere 
Propylene imine siete 
Pyridine ‘ sebkstienctaiil 
Quinone __-_~ hittin 
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P.P.M.* 
25 


25 
100 
1,000 


500 
500 
100 
100 
100 


25 
500 
200 
500 

0.001 
5 
1 
| 
100 
5 
0.5 
100 
50 
5 
500 
0.1 
1,000 
200 
200 
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Approx Mg. 
per Cu.M.7 
80 


120 
210 
3,100 


2,700 
2,000 
470 
460 
250 


100 

1,750 

800 

2,000 
0.007 

25 

6 

5 

310 

9 

5 


250 
180 
30 
2,350 
0.2 

2,950 
700 
1,350 
19 
22 


0.07 
840 


980 
2,100 


350 
60 
30 

0.4 
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Approx Mg. 
P.P.M.* per Cu.M.+ 

Stibine ______ ipiaemidecanitiete 0.1 0.5 
Stoddard solvent .-__.______________ 500 2,900 
Styrene monomer (phenylethylene) __ 100 420 
CS eo 5 13 
Sulfur hexafluoride __.________._____ 1,000 6,000 
Sulfur monochloride _____-_----_-- 1 6 
Sulfur pentafluoride _________~ 0.025 0.25 
p-Tertiarybutyltoluene ~-__._._____ 10 60 
1,1,2,2-Tetrachloroethane —______-_ 5 35 

(ay eeeereiormes ................. 200 590 
Tetranitromethane __---..----~--~- 1 8 
Toluene (toluol) --------..-----. 200 750 
o-Toluidine tall a hal hstalb sc teaiin 5 22 
Teemetetiyiene ................_. 200 1,050 
Trifluoromonobromomethane _____-__ 1,000 6,100 
Turpentine ____ Saisie 100 560 
Vinyl chloride (chloroethylene) pies 500 1,300 
Xylene (Xylol) ean ae 870 





* Parts of vapor or gas per million parts of air by volume. 
+ Approximate milligrams per cubic meter of air. 
(x) These values appeared on the tentative list for 1956. 


TOXIC DUSTS, FUMES, AND MISTS 


Mg. per 
Substance Cu. M.t 
Aldrin (1,2,3,4,10,10-hexachloro-1,4,4a,5,8,8a- 
hexahydro-1,4,5,8-dimethanonaphthalene ) 0.25 
Ammate (ammonium sulfamate) etitebiemimeie ae 
Antimony - i clicdapidasaitielenginintd 0.5 
(x)ANTU (alpha nz aphythyl thiourea) ite: Se 
Arsenic . ski ib ciacceticigalesighlaicladgatae.. “Ta 
Barium (soluble comagounds) eres RL ae eee fanny 0.5 
Cadmium oxide fume : hiionk ; ae 
(x)Calcium arsenate abies setae : 0.1 
Chlordane (1,2,4,5,6,7, 8, $-ectachloro-3a, 4, 4, 7a- 
tetrahydro-4,7-methanoindane ) 2 
(x)Chlorinated camphene, 60% Ca ol 0.5 
Chlorinated diphenyl oxide ane 0.5 
Chlorodiphenyl (42% chlorine) _-..._.------~---~ 1 
(x)Chlorodiphenyl (54% chlorine) __-----__- 0.5 
Chromic acid and chromates (as CrOs) —— -~ 0.1 


Crag herbicide (sodium 2-((2,4- dichlorophenoxy)) 
ethanol hydrogen sulfate) 15 
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Mg. per 

Substance Cu. M.t 
Cyanide (as CN) ~----------~~. eteanchdatudieibesabeliaga 5 
2,4-D (2,4-dichlorophenoxyacetic acid) sac caeiiaiadees 10 


(x)DDT (2,2-bis ((p-chlorophenyl) )-1,1 ,1-trichloroethane) 1 
Dieldrin (1,2,3,4,10,10-hexachloro-6, 7 ,-epoxy- 
1 ,4,4a,5,6,7,8a-octahydro-1 ,4,5,8- 


dimethanonaphthalene ) me joe ; 0.25 
(x)Dinitrobenzene ~-__----_-- -_-__ __- See 1 
EEE LE ee ae 1.5 
Dinitro-o-creso] ___- 0.2 
EPN (O-ethyl O- -p-nitropheny! 
thionobenzenephosphonate) _ - en Es es _ 0.5 
(x)Ferbam (ferric dimethyl dithiocarbonate ) caer 15 
Ferrovanadium dust ______- ; maa 7 
0 ae cob ti Alea tnagtaatk 2.5 
(x) HETP (hexaethy! tetraphosphate) ialgeee 0.1 
Hydroquinone ________ iidccieamcdinae. al 
Iron oxide fume —______~ ianmssadenmmncniainnied aan 
a. cid pieh ch Galli ehacatcpnlacandecaranimre setae 0.2 
ne eee See 
Lindane (hexachlorocyclohexane, gamma isomer) ; 0.5 
Magnesium oxide fume ____- ~~~ ; 15 
Malathion (O-O-dimethyl dithiophosphate of 
diethyl mercaptosuccinate ) i cediietnincies 15 
Manganese 
Mercury ___-. Mdaed ; 0.1 
Mercury (organic compounds) 0.01 
Methoxychlor (2,2- a 1, l, * 
trichloroethane) ~~~... -____- 15 
Molybdenum (soluble compounds) etal 5 
(insoluble compounds) <apausipanhesinedh 15 
(x) Nicotine PRPS Seo eA NERD Rahs ee 0.5 
Parathion (O,O- diethyl O- pritrophenyl thiophowphate) 0.1 
Pentachloronaphthalene ____ ~~~ ~ sutibabaeiabte 0.5 
TE AE ae eee 0.5 
TN i cmccicncetinumeiemneen "ae 
Phosphorus pentachloride _ ____- sobs ancealanin tenia 1 
SD I cinniem darn ucitioennnmnianes: a 
Picric acid sh nasheed deaealiaeagese taeietantietiadllanes 0.1 
(x) Pyrethrum ' stinkin decane ; 2 
iri inrcialiinntn xn ineenindi aaa: 
Selenium compounds (as Se) ~~ TE 
PE CE iid niiediommamaemes 
(x)Sodium fluoroacetate (1080) aie ae eee 0.1 
(x)Strychnine — 0.1 
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Mg. per 
Substance Cu. M.t 
I Ec idea a cantante aaiiioniaidahes 1 
TEDP (tetraethy] dithionopyrophosphate ) avo 
TEPP (tetraethyl pyrophosphate) _____-.____________ 0.05 
SE — ‘sinkhaisetadanotedehtinenainimnainicibintninnans 0.1 
Tetryl (2,4,6- trinitrophenylmethylnitramine Litidicantialss 1.5 
(x)Thiram (tetramethyl thiuram disulfide) _--____ _______ 5 
(x)Thallium (soluble nr EA 
Titanium dioxide ~________~ A ON 
Trichloronaphthalene nieces iin kamainastipdbemngieiie 5 
Trinitrotoluene __ EES Te 
Uranium (soluble compounds) pcckidinalaemaeetinens:- ae 
(insoluble compounds) ---_----------.---. 0.25 
Vanadium 
(V20s dust) . is i ee gna nae ee eae 0.5 
CO Ee 
(x)Warfarin [3-a acetonylbenzyl ]-4- 
hydroxycoumarin ) spanish sn sintercsiticiniiduee, ne 
Zinc oxide fumes --_._..----~-- sninivespeieiadereioeediilaae 15 
Zirconium compounds (as Zr) ~----_-------------- 5 


Radioactivity: For permissible concentrations of radioisotopes in 
air, see “Maximum Permissible Amounts of Radioisotopes in the 
Human Body and Maximum Permissible Concentrations in Air and 
Water,” Handbook 52, U.S. Department of Commerce, National 
Bureau of Standards, March 1953. In addition, see “Permissible 
Dose from External Sources of Ionizing Radiation,” Handbook 59, 
U.S. Department of Commerce, National Bureau of Standards, 
Sept. 24, 1954. 

Revision of the two publications mentioned above is in progress, 
t Milligrams of dust, fume, or mist per cubic meter of air. 

(x) These values appeared on the tentative list for 1956. 


' MINERAL DUSTS 


Substance M.P.P.C.F.** 
Aluminum oxide ~~ _____~ ee ae ee 50 
SEI saccerinsadiniaiinalsterilaaindiaenct os sedeinn-avcnidleunumapnireapeeisirensiran 5 
Dust (nuisance, no free silica) _.._. ____--_-_..-- 50 
Mica (below 5% free ree . iceniipaibantates 20 
Aree enn 50 
7c . senieeasil (haiaiiceshnianits 20 
Silica 

high (above 50% free SiOz) __------------- 5 
medium (5 to 50% free adh lashiniimgietiiaenie 20 


low (below 5% free SiOz) ~------------- 50 
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inca ents entonbennideilindib 50 
Soapstone (below 5% free SiOz) ~------------- 20 





** Millions of particles per cubic foot of air. 


TENTATIVE VALUES 


Approx. Mg. 
Substance P.P.M.* per Cu. M.+ 
Acetylene tetrabromide ____________ 1 14 
Allyl glycidyl ether (AGE) ~----__~ 10 45 
aS aise cdr bh emniesesionaais cs 0.002 
SS SI a ernicoapettinseictinrneenenionee l 3 
n-Butyl glycidyl ether (BGE)--_-_-_ 50 270) 
Gt es ................. 10 35 
Chlorocetayldehyde ~_--._----____- l 3 
(x)Chlorobromomethane (CIBrCHz) --- 400 2,100 
Diglycidyl ether (DGE) ~-------~~ 10 55 
Dimethyl formamide -________-----_ 20 60 
Dipropyleneglycolmethylether ___-__- 100 600 
(x) Ethyl mercaptan Se 640 
(x)Furfuryl alcohol shatsietaldicecadiaiainctge 50 200 
eee ......-...- icendtiditiesieilagieniic 50 150 
Isopropyl glycidyl ether (IGE) ~_---- 50 240 
ae 0.025 
(x)Methyl mercaptan ______-_---_--_~ 50 100 
Alpha Methyl styrene ___-__________ 100 480 
Monomethyl aniline _______---__-~~ 2 9 
Paradichlorobenzene ____._-_----~~- 75 450 
(x) Perchloromethyl mercaptan ~_~~~ ~~~ 7 0.1 0.7 
Phenyl glycidyl ether (PGE) ~_----- 50 310 
<< | _aaa See 100 240 
Tertiary butyl alcohol __._____----~ 100 300 
(x) Tolylene-2,4-diisocyanate scaling 0.1 0.7 
Triethyl amine din apseaiiessahhanelins 25 100 
Vinyl toluene paaieiein 100 480) 
Yttrium and inorganic compounds __ ~~ 5 
RS eee 5 25 
(*)Teflon decomposition products ___ 0 0 
(*)Pentaborane (BsHo) _---------~--- 0 0 





(*) Until more data are forthcoming, it is important that atmospheric 
concentrations of these materials to which workers are exposed 
must be kept as near o as possible. 

# Parts of vapor or gas per million parts of air by volume. 
+ Approximate milligrams per cubic meter of air. 
These values appeared on the tentative list for 1956. 











LEGAL ASPECTS OF OCCUPATIONAL DISEASES 
Attyn D. Kenpis* 


One of the little known phases of the law is that part which deals 
with the Ohio Workmen’s Compensation Act, and, even less known, is 
a branch of that act dealing with occupational diseases. In fact, the 
Ohio Workmen’s Compensation Act is a creature of statute, an out- 
growth of industrial progress expressed in the form of social legislation 
in an attempt to take care of human casualties and harm produced by 
industrial and scientific progress. 

Originally, both injuries and occupational diseases, occurring to 
employees, were left to the resources of the common law with the 
remedy of suits in negligence against their employers, and subject to the 
defenses of “fellow servant rule,” “contributory negligence,” and “as- 
sumption of risk.” It was soon apparent to both the employer and em- 
ployee that such a remedy was creating an injustice to both classes, for 
the primary cause of the harm was that of industrial hazards rather than 
that of any particular negligence of either class. 

The first step toward modernization and change in the law, with 
a tendency to the creation of social legislation, occurred in Germany 
which was a highly industrial country. Subsequently, this was followed 
by laws passed in England with the same aim in mind as early as 1880. 

Ohio, in 1890, attempted to follow in a like manner, with an act 
to protect railway employees, and in 1910 the Norris Act was passed, 
which gave further protection to employees in general. Also in 1910 the 
legislature of Ohio gave the Governor the power to appoint a committee 
to investigate and report out a bill to remedy injuries and occupational 
diseases arising out of and in the course of the employment. On June 15, 
1911, the Workmen’s Compensation Act of Ohio was approved and first 
took form. However, at that time it was an optional act, and on Septem- 
ber 3, 1912, an amendment to the Ohio Constitution was passed which 
laid the basis for the legislation of 1913 forming the first compulsory 
Workmen’s Compensation Act of Ohio and which was the forerunner 
of our present act. ’ 

Obviously, if we are to understand the legal aspects of the Work- 
men’s Compensation Act of Ohio with reference to occupational disease, 
we must first look to the Ohio Constitution for our authority. Our Ohio 
Constitution provides that laws may be passed establishing a state fund 
created by compulsory contributions to provide compensation to work- 
men and their dependents, for death, injuries or occupational disease 
occasioned in the course of such workmen’s employment.’ 





*Of the firm of Shapiro, Kendis, and Petro, Cleveland, Ohio; member of the 
Ohio Bar. 

1 See 103 Ohio Laws 72 (1913). 

2 Article II, § 35 of the On1o ConstiTuTION provides: “For the purpose of 
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It was only natural that the constitutionality of this section was 
raised in the courts and in the early cases it was held to be an exercise 
of the police power of the State of Ohio and therefore was held to be 
constitutional.® 

As the constitution provided, laws were passed in the creation of the 
Workmen’s Compensation Act and in turn some of these were ques- 
tioned as to their constitutionality and were found to be constitutional by 
the courts.* 

For the purpose of this article it is more appropriate to take the act 
as it exists today to see what are the legal aspects of occupational diseases. 
It must be remembered that article II, section 35, distinguishes between 
“injuries” and “occupational disease” and the cases raised on this point 
so state.° 

The act further states that it is to provide compensation to “work- 
men” and it is specifically spelled out that an employee, workman, or 
operative means “every person in the service of any person, firm, or 
private corporation, including any public service corporation, employing 
three or more workmen or operatives regularly in the same business or 
in or about the same establishment under any contract of hire, express 
or implied, oral or written. . . .” Also included is every person in the 
service of the state, county, municipal corporation, village, etc.® 

The only definition of an occupational disease is in Revised Code 
section 4123.68 which recites as follows: 


Every employee who is disabled because of the contraction of 
an occupational disease as defined in this section, or the de- 
pendent of an employee whose death is caused by an occupa- 
tional disease as defined in this section, is entitled to the 








providing compensation to workmen and their dependents, for death, injuries or 
occupational disease, occasioned in the course of such workmen’s employment, laws 
may be passed establishing a state fund to be created by compulsory contributions 
thereto by employers, and administered by the state, determining the terms and 
conditions upon which payment shall be made therefrom. Such compensation shall 
be in lieu of all other rights to compensation, or damages, for such death, injuries 
or occupational disease... .” 

3 See State ex rel. Yaple v. Creamer, 85 Ohio St. 349, 97 N.E. 602 (1912), 
Syllabus: “The act entitled ‘An act to create a state insurance fund for the benefit 
of injured, and the dependents of killed employees, etc.’ 102 O. L. 524, is a valid 
exercise of legislative power not repugnant to the federal or state constitutions, or 
to any limitation contained in either.” 

4See Jeffrey Mfg. Co. v. Blagg, 235 U.S. 571, affirming, 90 Ohio St. 376 
(1914) (holding the act constitutional). See also DeTorio v. Industrial Comm’n, 
135 Ohio St. 214, 20 N.E.2d 248 (1939) ; Slatmeyer v. Industrial Comm'n, 115 Ohio 
St. 654, 155 N.E. 484 (1926). 

5 Johnson v. Industrial Comm’n, 164 Ohio St. 297, 130 N.E.2d 807 (1955) ; 
Industrial Comm’n v. Cross, 104 Ohio St. 561, 136 N.E. 283 (1922); Industrial 
Comm’n v. Brown, 92 Ohio St. 309, 110 N.E. 744 (1915). 

6 Onto Rev. Cope § 4123.01 (1953). 
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compensation provided by sections 4123.55 to 4123.59, in- 
clusive, and section 4123.66 of the Revised Code, subject to 
the modifications relating to occupational diseases contained in 
sections 4123.01 to 4123.94, inclusive, of the Revised Code. 
The following diseases shall be considered occupational dis- 
eases and compensable as such when contracted by an em- 
ployee in the course of his employment in which such employee 
was engaged at any time within twelve months previous to the 
date of his disablement and due to the nature of any process 
described in this section. . . . 


The cited sections above provide for the payment of temporary 
total compensation less the first seven days unless an employee is dis- 
abled in excess of five weeks and then the first week may be paid,’ and 
for the continuous payment of temporary total compensation for time 
lost not to exceed eight years or ten thousand dollars,* whichever comes 
first. It also provides for the payment of permanent partial disability 
if a residual disability remains as the result of the occupational disease,® 
with the exception of silicosis,"° and for the payment of permanent total 
compensation if such a condition results from an occupational disease.” 

Dependents of such employees are also provided for in the event 
that death is produced by such an occupational disease, all under the 
limits of the Workmen’s Compensation Act.’? An additional section 
provides for the payment by the Industrial Commission of the medical, 
nursing and hospital expenses incurred.’* 

Under the present form of the Ohio Workmen’s Compensation 
Act, all occupational diseases are compensable in Ohio, although this was 
not always true.’* At first the only compensable diseases were those 
listed in this section of the Revised Code.’* Time and experience soon 
showed that it was necessary to include all occupational diseases for the 
proper protection of the employee and the employer; consequently sub- 
division (X), a carry-all provision which includes all diseases of any 
sort that arise out of and in the course of an employee’s work, was 
passed.?® 





7 Onto Rev. Cope § 4123.55 (1953). 

8 Ou10 Rev. Cope § 4123.56 (Baldwin Supp. 1958). 

® OnIo0 Rev. Cope § 4123.57 (Baldwin Supp. 1958). 

10 Oxu10 Rev. Cope § 4123.68 (Baldwin Supp. 1958). 

11 Onto Rev. Cope § 4123.58 (Baldwin Supp. 1958). 

12 Onio Rev. Cope § 4123.59 (Baldwin Supp. 1953). 

13 Onto Rev. Cope § 4123.66 (Baldwin Supp. 1958). 

14 Weill v. Taxicabs, Inc., 139 Ohio St. 198, 39 N.E.2d 148 (1942); Triff v. 
National Bronze and Aluminum Corp., 135 Ohio St. 191, 20 N.E.2d 232 (1939). 

15 On10 Rev. Cope § 4123.68 (Baldwin Supp. 1958); Triff v. National Bronze 
and Aluminum Corp., supra note 14; Industrial Comm’n v. Franken, 126 Ohio St. 
299, 185 N.E. 199 (1933). 

16 Onto Rev. Cope § 4123.68(X) (Baldwin Supp. 1958). 











1958] LEGAL ASPECTS 671 


The term “occupational disease” does not mean that all diseases of 
any kind or nature are included, for the cases have clearly held that 
there is a clear distinction between disease, and “occupational disease” 
as well as between “injury” and “occupational disease.”** It has further 
been held that the only occupational diseases that are compensable are 
those listed under the statute.’® 

For example, such conditions as “pneumonia,”’” “heart disease, 
“undulant fever,”*? “Bell’s palsy”®* and “monoxide poisoning”** have 
been held not to be occupational diseases. 

Revised Code section 4123.68 lists the description of the various 
occupational diseases and the description of the process involved and we 
will attempt to list them in the same order as they appear in the statute. 

A. The first disease is that of ANTHRAX, which is a disease that 
occurs from the handling of wool, hair, bristles, hides and skins. We 
will not attempt to set forth the significance of these diseases as they 
will be more fully explained in another article in this same Journal.** 

B. The disease of GLANDERs, is a disease that arises from the care 
of any equine animal suffering from glanders or in the handling of the 
carcass of such an animal. 

C. Leap Polsoninc is a condition of the body which comes from 
being in contact with any industrial process involving the use of lead or 
its preparations or compounds, such as in manufacturing of storage bat- 
teries or in the smelting process or other processes. 

D. Mercury Polsoninc is a condition that may arise from any 
industrial process involving the use of mercury or its preparations or 
compounds, 

E. PHospHoRous PorsonInG which is a condition that may arise 
from any industrial process involving the use of phosphorous or its prepa- 
rations or compounds, 

F, ArsENIC PolIsoniING, arising from any industrial process in- 
volving the use of arsenic or its preparations or compounds. 

G. Poisoning by Benzot or by nitro-derivatives and amido- 


19 9920 





17 Johnson v. Industrial Comm’n, supra note 5; Industrial Comm’n v. Franken, 
supra note 15; State ex rel. Lourin v. Industrial Comm’n, 67 Ohio App. 300, 35 
N.E.2d 841, aff'd, 138 Ohio St. 618 (1941). 

18 Industrial Comm’n v. Armacost, 129 Ohio St. 176, 194 N.E. 23 (1935); 
Industrial Comm’n v. Middleton, 126 Ohio St. 212, 184 N.E. 835 (1933) ; Industrial 
Comm’n v. Franken, supra note 15. 

19 Johnson v. Industrial Comm’n, supra note 5; Youngstown Sheet and Tube 
Co. v. Redolphi, 13 Ohio L. Abs. 39 (1932). 

20 Industrial Comm’n v. Betleyoun, 31 Ohio App. 430, 166 N.E. 380 (1929). 

21 Kumler v. Industrial Comm’n, 10 Ohio Op. 402, 26 Ohio L. Abs. 127 (1938). 

22 Industrial Comm’n v. Middleton, supra note 18. 

23 Industrial Comm'n v. Tolsen, 37 Ohio App. 282, 174 N.E. 622 (1930) (Held, 
it was an injury.). See also Industrial Comm’n v. Palmer, 126 Ohio St. 251, 185 
N.E. 66 (1933). 

24 Mancuso, Medical Aspects of Occupational Diseases, 19 Onto St. L.J. 612 
(1958). 
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derivatives of benzol, (dinitro-benzol, anilin, and others) arising from 
any industrial process involving the use of benzol or nitro-derivatives or 
amido-derivatives of benzol or its preparations or compounds. 

H. Poisoning by GAsoLINE, BENZINE, NAPHTHA, or other volatile 
petroleum products, arising from any industrial process involving the use 
of gasoline, benzine, naphtha or other volatile petroleum products. 

I. Poisoning from CaRBon BIsULPHIDE arising from any industrial 
process involving the use of carbon bisulphide or its preparations or 
compounds. 

J. Poisoning by Woop Atcono. arising from any _ industrial 
process involving the use of wood alcohol or its preparations.?° 

K. Infection or inflammation of the skin on contact surfaces due 
to oils, cutting compounds or lubricants, dust, liquid, fumes, gases or 
vapors arising from any industrial process involving the handling or use 
of oils, cutting compounds or lubricants, or involving contact with dust, 
liquids, fumes, gases or vapors.?® 

L. Eprruetiom CANCER or ulceration of the skin or of the 
corneal surface of the eye due to and arising from the use of carbon, 
pitch, tar or tarry compounds or from the handling or industrial use of 
carbon, pitch, or tarry compounds, 

M. Compressep Arr ILLNess arising from any industrial process 
carried on in compressed air and to which the employee would be 
subjected. 

N. Carson DioxipE Polsoninc arising from an industrial process 
involving the evolution or resulting from the escape of carbon dioxide. 

O. Brass or Zinc PotsoninG arising from any industrial process 
involving the manufacture, founding or refining of brass or the melting 
or smelting of zinc. 

P. ManGaANneEsE Dtoxine PolsoninG arising from any process in- 
volving the grinding or milling of manganese dioxide or the escape of 
manganese dioxide dust. 

Q. Raptum PotsontnG arising from the industrial process in- 
volving the use of radium and other radioactive substances in luminous 
paint. ; 

R. TENOsYNOVITIS AND PREPATELLAR Bursitis. Primarily teno- 
synovitis is characterized by a passive effusion or crepitus into the tendon 
sheath of the flexor or extensor muscles of the hand, due to frequently 
repetitive motions or vibrations, or prepatellar bursitis due to continued 
pressure. 

S. CHromE ULceraTiIon of the skin or nasal passages arising 





25 See State ex rel. Industrial Comm’n v. Holt, 134 Ohio St. 25, 15 N.E.2d 543 
(1938). 

26 See 1922 Ohio Atty. Gen. Ops. 202. The term “skin” according to the 
above section, as used in the common ordinary and general sense, is the outer 
covering of the body as distinguished from mucous membrane lining the passages 
connected with the alimentary and respiratory organs. 
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from any industrial process involving the use of or direct contact with 
chromic acid or bichromates of ammonium, potassium, or sodium or their 
preparations, 

T. Porasstum CYANIDE PoIsonING arising from any industrial 
process involving the use of or direct contact with potassium cyanide. 

U. SutpHuR Dtoxipe Potsoninc arising from any industrial 
process in which sulphur dioxide gas is evolved by the expansion of liquid 
sulphur dioxide.?? 

V. Bery.uiosis. Berylliosis means a disease of the lungs caused by 
breathing beryllium in the form of dust or fumes, producing character- 
istic changes in the lungs and demonstrated by x-ray examination or by 
autopsy. 

This disease is more limited according to the law than any of those 
previously outlined and is subject to the following conditions: 

1. It must be found to be a disease of the lungs. 

2. Evidence of the disease must be demonstrated by x-ray or 
by means of an autopsy finding. 

3. The employee must show exposure to the fumes and/or 
the dust of beryllium or its compounds in the employment 
in the State of Ohio, preceding his disablement. 

4. Disability or death must commence within eight years of 
the date of last exposure. 

5. If death from the disease follows continuous total dis- 
ability, which disability occurred within eight years of the 
last exposure, then the requirement of death within eight 
years after the last exposure, will not apply. 

6. All cases must be referred to the silicosis referees, (a board 
of qualified doctors) for their recommendations before 
any compensation can be paid to the employee under any 
of the classes of compensation, such as temporary total, 
temporary partial, permanent partial or permanent total 
compensation. Also all death cases must be so referred be- 
fore any payment of a death award to dependents can be 
made. 

7. Every applicant requesting compensation is required to sub- 
mit to an examination of x-rays if requested by the In- 
dustrial Commission and his refusal to do so gives the 
Industrial Commission the power to declare that the appli- 
cant has forfeited his right to compens:tion, 

8. The Industrial Commission can require an autopsy in the 
event of death, and failure to co-operate on behalf of the 
dependents can give the Industrial Commission the power 
to declare that the applicant or applicants have forfeited 
their right to compensation benefits by their refusal, 





27 Industrial Comm’n v. Polcen, 121 Ohio St. 377, 169 N.E. 305 (1929), in- 
volving question of occupational disease or injury. 
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W. Siricosis. Silicosis means a disease of the lungs caused by 
breathing in silica dust (silicon dioxide) producing fibrous nodules dis- 
tributed throughout the lungs and demonstrated by x-ray examination or 
by autopsy. 

The disease of silicosis is also limited by statute and is subject to a 
number of conditions and requirements before any compensation can be 
awarded to any worker afflicted with it. These conditions, in general, 
are as follows: 

1. An employee, making application for compensation, must 
show exposure to silicon dioxide arising out of employment 
for periods amounting to at least three years, some portion 
of which has been after October 12, 1945. 

2. Compensation can only be paid in the event that the em- 
ployee is temporarily and totally disabled or permanently 
and totally disabled, and then compensation is paid under 
the regulations of Revised Code sections 4123.56, .58, 
and .59.8 

3. All applications for payment of compensation based on 
silicosis, must be filed within eight years from the date of 
last exposure, and within one year after total disability be- 
gan or such further period as does not exceed six months 
after diagnosis by a licensed physician.” 

4. All applications for compensation, based on the death of 
an employee due to silicosis, must be filed within six montis 
after date of death or be forever barred. 

5. The Industrial Commission has the power to refuse to pay 
compensation to an employee or his dependents based on 
failure of the employee to truthfully state to his employer, 
upon the employer’s request, his previous employment, the 
nature, place and duration, 

6. Every applicant must be examined by the Silicosis Referees, 
which is a board of three doctors, two of whom are 
specialists in lung conditions and one of whom is a specialist 


28 There is no provision for payment of partial disability of any kind for 
this disease, either in the form of temporary partial or permanent partial disability 
as there is for the other listed occupational diseases. As to the constitutionality of 
this section, see State ex rel. Yuska v. Industrial Comm’n, 144 Ohio St. 187, 58 
N.E.2d 214 (1949). See also State ex rel. Bevis v. Blake, 159 Ohio St. 491, 112 
N.E.2d 663 (1953); State ex rel. Bevis v. Coffinbury, 151 Ohio St. 293, 85 N.E.2d 
519 (1949). 

29 State ex rel. Raymond v. Industrial Comm’n, 140 Ohio St. 233, 42 N.E.2d 
992 (1942). See 1950 Ohio Atty Gen. Ops. 1889. See also State ex rel. Besseler v. 
Industrial Comm'n, 157 Ohio St. 297, 105 N.E.2d 264 (1952); State ex rel. Venys v. 
Industrial Comm'n, 153 Ohio St. 238, 91 N.E.2d 7 (1950); State ex rel. Efford v. 
Industrial Comm'n, 151 Ohio St. 109, 84 N.E.2d 493 (1949). 
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in x-rays, which board is required to examine the applicant 
and make a recommendation.” 

7. All silicosis cases must be referred to this board of Silicosis 
Referees for examination and recommendation as to the 
degree of disability. 

8. All applicants must submit to this examinxtion ond_ the 
taking of x-rays if requested to do so by the Industrial 
Commission and a refusal gives the Industrial Commission 
the power to declare the applicants’ benefits forfcited.™ 

9. Dependents of such employee, who, on request of the 
Industrial Commission, refuse to consent to an autopsy 
where it is deemed necessary by the Industrial Commission 
gives the Industrial Commission the power to declare the 
dependents’ right to benefits forfeited. 

At one time the statute provided that claims for silicosis had to be 
filed within two years from the date of last exposure, and then the law 
was changed to eight years. The question arose as to whether the appli- 
cant or his dependent was given the advantage of the extension of the 
eight-year period. This particular question is no longer in issue as all 
applicants now have the benefit of filing within eight years of the last 
exposure.*? 

Additional benefits for employees who contract the disease of 
silicosis, which are not afforded to the other occupational diseases, are 
provided by means of payment of compensation for a change in occupa- 
tion, and also a provision for payment of two-thirds of the loss of wages 
not to exceed twenty-five dollars per week, if such a change should 
produce a loss in wages.** Under this provision of the occupational dis- 
ease act, it is provided that if within three months before or after a 
change of occupation, an employee makes application for a finding and 
the Silicosis Referees find that such an employee has silicosis and that a 
change of such employee’s occupation is medically advisable in order to 
decrease substantially further exposure to silica dust, and the employee 
does so change his occupation, he is entitled to the payment of compen- 





30 State ex rel. Fulton Foundry v. Industrial Comm'n, 78 Ohio L. Abs. 538 

(Franklin County Ct. App. 1957), states in syllabus two: 
“The mandate of Sect. 4123.10 R. C. requiring that a medical advisor shall 
examine a claimant in order to determine the existence of an occupational disease, 
has been met as regards one claiming to have contracted the occupational disease 
of silicosis within the course of and arising out of his employment when the 
silicosis referees, the claimant living 300 miles away and unable to travel to the 
locale of the examination, order and receive x-rays which they examine along 
with other evidence in their files, since under the statutes, the disease is to be 
determined by x-ray examination.” 

31 See note 30, supra. 

82 For some interesting decisions on this point see State ex rel. Besseler v. 
Industrial Comm'n, supra note 29; State ex rel. Venys v. Industrial Comm'n, supra 
note 29; State ex rel. Efford v. Industrial Comm’n, supra note 29. 

33 On10 Rev. Cone § 4123.57 (Baldwin Supp. 1958). 
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sation for such a change of occupation for a period of thirty weeks at 
the rate of forty dollars and twenty-five cents per week commencing as 
of the date of such discontinuance or change. 

The payment of these benefits are subject to certain restrictions. 
Only one such change will be allowed under the occupational disease 
law. Further, it is provided that payment will cease if the employment 
changed to is not one that will substantially lessen the employee’s ex- 
posure to silica dust. If the employee, while being paid for change of 
occupation, becomes totally disabled, it is provided that payment for 
change of his occupation will cease. 

All medical expenses incurred are provided for under Revised Code 
section 4123.68 or section 4123.57 and the power to recommend thera- 
peutic treatment is also given to the Silicosis Board of Referees without 
detracting from the rights afforded to the employee generally under 
Revised Code section 4123.68, which is the section for occupational 
diseases. 

X. Att Orner Occupationat Diseases. These are defined as 
diseases that are peculiar to a particular industrial process or occupation 
and to which an employee is not ordinarily subjected or exposed outside 
of or away from his employment. 

An attempt to separate this carry-all section of the occupational 
disease act is made by a further provision of the act with reference to dust 
and respiratory ailments in the following terms: 

All conditions, restrictions, limitations, and other provisions of this 
section, with reference to the payment of compensation or benefits 
on account of silicosis, shall be applicable to the payment of com- 
pensation or benefits on account of any other occupational disease 
of the respiratory tract resulting from injurious exposures to dusts, 
except berylliosis.** 

Certain other provisions, with reference to occupational diseases, 
are part of the Workmen’s Compensation Act although as a rule they 
are little known, either to the layman or to the practicing lawyer. One 
of these sections provides that there shall be no appeal to court on any 
occupational disease in the event of an adverse decision by the Industrial 
Commission.**> Another provision gives the Industrial Commission the 
power to refuse to pay compensation to any employee where it is found 


34 Onto Rev. Cope § 4123.68(X) (Baldwin Supp. 1958). 

35 Onto Rev. Cope § 4123.69 (1953); State ex rel. Jonak v. Beall, 136 Ohio 
St. 213, 24 N.E.2d 826 (1940); State ex rel. Industrial Comm'n v. Holt, supra note 
25; Industrial Comm’n yv. Monroe, 111 Ohio St. 812, 146 N.E. 213 (1924). See 
State ex rel. Fulton Foundry v. Industrial Comm'n, supra note 30. The court 
stated in syllabus one: 
“Since there may be no appeal from an order of the Industrial Commission finding 
that a claimant has contracted the occupational disease of silicosis, within the 
course of and arising out of his employment, mandamus is the proper remedy to 
have such order vacated and set aside, and this relief may be granted if there has 
been an abuse of discretion or failure to comply with the law.” 
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that the employee has fraudulently concealed the fact that he was al- 
ready afflicted with an occupational disease and tries to predicate a new 
claim thereon.*® 

In order to protect further both the employee and the employer, 
definite provisions have been passed requiring every physician in the 
State of Ohio who attends and believes that a patient is suffering from 
an occupational disease to perform the following acts: 

1. To report the same within 48 hours to the Industrial 
Commission. 

2. To give the name and address and occupation of the patient. 

3. To give the name and address of the business where the 
patient was employed. 

4. To state the nature of the disease. 

5. To give the name and address of the employer of the 
patient. 

6. Such other information as the Industrial Commission 
requires, 

In the event that the physician complies with the law, the Industrial 
Commission is given twenty-four hours in which to notify the employer 
and the employee and send them a copy of the physician’s report. For 
failure of the physician to comply with these provisions of the law, the 
Industrial Commission is empowered to invoke the penal section of the 
Workmen’s Compensation Act.** 

One of the benefits afforded to employers in an attempt to have 
them comply with the compulsory workmen’s compensation laws is the 
granting of immunity to such employers from responding in damages 
for injuries or occupational diseases occurring in the course of employ- 
ment if coverage is taken and premiums maintained, 

Applications for compensation under the occupational disease law 
are subject, under Revised Code section 4123.85, to the following statute 
of limitations for filing: 

In all cases of occupational disease, or death resulting from occupa- 

tional disease, claims for compensation shall be forever barred un- 

less, within six months after the disability due to the disease began, 
or within six months after death occurred, application is made to 
the Industrial Commission, or to the employer in the event such 
employer has elected to pay compensation direct, except in such 
cases as are provided for in division (D) of section 4123.59 of the 
Revised Code.** 





36 Onto Rev. Cope § 4123.70 (1953). 

37 Onto Rev. Cope § 4123.71 (1953), for requirement of physician to report. 
See On1o Rev. Cope § 4123.99 (Baldwin Supp. 1958) for the penal sections of 
Workmen’s Compensation Act. 

38 State ex rel. Willis v. Industrial Comm’n, 78 Ohio L. Abs. 354 (Franklin 
County Ct. App. 1958). The syllabus states: 
“Section 4123.85 R. C. provides that in all cases of occupational disease or death 
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It should be noticed that although this section provides for notice 
to be given to an employer who has been given the privilege of carrying 
his own insurance or is known as a self-insurer or section-22 employer, 
this section does not also apply to a non-complying or non-conforming 
employer also known as a section-27 employer. Under the latter case, 
an application can be filed with the Industrial Commission within the six 
months period.*® 

Now looking at this from the other viewpoint, once a case is ac- 
cepted by the Industrial Commission and recognized as an occupational 
disease, the Industrial Commission then has continuing jurisdiction over 
that case for a period of ten years from the date of last payment of 
compensation or benefits under the Workmen’s Compensation Act of 
Ohio.*° 

It should be mentioned that an even less known section of the 
Workmen’s Compensation Act is that portion providing for Civil De- 
fense and Public Work Relief employees. Under the Civil Defense 
section nothing is specifically set forth as to occupational disease, except 
that these employees are employees of the state and for the purpose of 
the Workmen’s Compensation Act as set forth in Revised Code sections 
4123.01 to .94, which inclusion also takes into consideration Revised 
Code section 4123.68, the occupational disease section. 

The Public Work Relief Act, however, does not even mention 
these sections of the Revised Code on workmen’s compensation, and in 
general, makes no provision whatsoever for occupational diseases. 

Although the statutes of the State of Ohio specifically set forth 
what is defined as an occupational disease, it has been held that generally, 
an occupational disease is a disease contracted in the natural and ordinary 
course of employment by a person engaged in a particular calling or 
occupation, which disease, from common experience, is known to be a 
usual and customary incident to such calling or occupation.*" 

It will be interesting to note how the present occupational disease 
law will work in the future with new developments arising from in- 
dustry and the new hazards arising therefrom. Those that can be viewed 





resulting from occupational disease, claims for compensation shall be forever 
barred, unless application is made to the Industrial Commission within six months 
after the disability due to the disease began, or within six months after death oc- 
curred, and the fact that claimant failed to file his claim within such six-month 
period, due to the failure of his physicians to diagnose his condition as due to 
arsenic poison, within that period of time, does not change the application of the 
law and it cannot be said that the Industrial Commission committed a gross abuse 
of discretion or deprived claimant any clear legal right in holding that it had no 
jurisdiction to entertain his application.” 

39 State ex rel. Polaski v. Industrial Comm’n, 123 Ohio St. 86, 174 N.E. 11 
(1930). 

40 Onto Rev. Cope § 4123.52 (1953). State ex rel. Timken Roller Bearing Ce 
v. Industrial Comm’n, 136 Ohio St. 148, 24 N.E.2d 448 (1939). 

41 Industrial Comm’n v. Roth, 98 Ohio St. 34, 120 N.E. 172 (1918). 
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in the near future will be the effects of radiation on employees from 
new industries using new and different chemical constituents, and new 
diseases that may develop from the use of new chemicals being used as 
substitutes for now known components in ordinary manufacturing 
processes, or new diseases which may arise from new and different types 
of fuels to be used in the future. 

However, insofar as laws can be made, the legislature of the State 
of Ohio has tried to cover all contingencies with a definite degree of 
success. 








THE OHIO UNIFORM TRUST RECEIPTS ACT 


Forrest B. WEINBERG* 
and 
ALBERT I. Borowrrz* 


The Ohio Uniform Trust Receipts Act’ became effective on 
August 30, 1957. The act, with only two material changes,” embodies 
the text of the Uniform Trust Receipts Act adopted by the National 
Conference of Commissioners on Uniform State Laws in 1933. At the 
present time the Uniform Trust Receipts Act is in effect in thirty-two 
states and Hawaii and Puerto Rico.* 

It is the belief of the writers, based in large part on their own 
intellectual condition until some months ago, that Ohio practitioners are 
not very familiar with the mechanics and effect of the Uniform Trust 
Receipts Act. The provisions of the UTRA are, unfortunately, quite 
complicated, often unclear, and sometimes almost meaningless unless 
read in the light of the history and purposes of the act. One purpose of 
this article will accordingly be to attempt to explain the provisions of the 
act.* Other purposes, equally important, will be to assess the extent to 
which the UTRA changes prior Ohio law and to discuss the impact of 
the UTRA on other related Ohio statutes presently in effect. 

The Uniform Trust Receipts Act, of course, derives its name from 
the subject of most of its provisions—financing by means of trust 
receipts. The provisions of the act with respect to trust receipt financing 
were primarily intended to make available a procedure for secured 
financing in connection with the following two types of transactions: 


(1) The acquisition of new inventory for manufacture, sale 
and related short-term purposes. 





*Of Hahn, Loeser, Keough, Freedheim & Dean, Cleveland, Ohio; members 
of the Ohio Bar. 

1 Onto Rev. Cope §§ 1316.01-.31 (Baldwin 1958). The Uniform Trust Re- 
ceipts Act is sometimes referred to in this article as the UTRA. 

2In addition to these two changes which will be noted later, the Ohio act 
omits section 18 of the Uniform Act which provides that the act shall be construed 
in the light of its purpose “to make uniform the law of the states which enact it.” 

3 The UTRA was formerly in effect in Massachusetts and Pennsylvania, but 
was repealed when those states adopted the Uniform Commercial Code. 

4 Several excellent articles deal with the provisions and purposes of UTRA. 
Bacon, A Trust Receipts Transaction, § ForpHAM L. Rev. 17, 240 (1936); Bogert, 
The Effect of the Trust Receipts Act, 3 U. Cut. L. Rev. 26 (1935); Heindl, Trust 
Receipt Financing Under the Uniform Trust Receipts Act, 26 CH1-KenT L. REv. 
197 (1948). Selected problems under the UTRA are treated in Rohr, Some Prob- 
lems in Trust Receipt Financing, 3 Wayne L. Rev. 22 (1956). 

The present article will not consider the treatment under the Uniform Com- 
mercial Code of the problems dealt with by the UTRA. This subject is considered 
in Rudolph, Judicial Construction of the Trust Receipts Act and its Reflection in 
the Commercial Code, 19 U. Pitt. L. Rev. 1 (1957). 


680 

















1958] TRUST RECEIPTS 681 


(2) The release of pledged commercial paper for various 
short-term purposes. 


(Lest the foregoing be taken to be a comprehensive summary of the 
act’s coverage, it should be noted at once that the act sometimes authorizes 
or appears to authorize trust receipt financing in connection with trans- 
actions not related to the avowed purposes of the drafters.) The most 
notable feature distinguishing trust receipt financing under the UTRA 
from financing by means of chattel mortgages or conditional sales is the 
act’s provisions for valid chattel security interests without filing in con- 
nection with transactions completed within thirty days and its provision 
for simple “notice” filing (similar to that employed under the Ohio 
Assignment of Accounts Receivable Act®) in connection with trans- 
actions completed after a longer period. The drafters of the UTRA 
believed that such provisions were justified for two reasons by the fact 
that trust receipts transactions were limited to new acquisitions of property 


and surrender of pledged property both for short-term purposes: 


(1) The transactions contemplated by the Act involved a 
rapid turnover of collateral and would be greatly impeded 
by a requirement of filing a series of papers specifically 
identifying such collateral. 

(2) Since the collateral in the transactions contemplated by 
the Act would be in the possession of the debtor only for 
short periods there would be little opportunity for reliance 
by other creditors on the debtor’s apparent ownership and 
hence little need for recording of the type required under 
the chattel mortgage statutes. 


Another feature of the UTRA strongly distinguishing it from 
chattel mortgage or conditional sale acts is its provisions specifically 
setting forth the rights of the secured party to the proceeds of the 
property subject to the security interest. 

Although the UTRA was drafted primarily to deal with trust 
receipt transactions, certain sections of the act provide for a security 
device which is in some instances quite unrelated to the trust receipts 
transaction, namely, pledges without change of possession." 


History Or Trustr.Recert Financinc In Ouio 


Before proceeding to an analysis of the provisions of the Ohio 
Uniform Trust Receipts Act, a brief consideration of the status of trust 
receipts in Ohio before the adoption of the act may afford some historical 
perspective often useful in understanding the act’s provisions. 





5 Onto Rev. Cope §§ 1325.01-.08 (Baldwin 1958). 

6 Report of Committee on UTRA, 1933: HANDBOOK OF THE NATIONAL Con- 
FE ENCE OF COMMISSIONERS ON UNIFORM STATE LAWS AND PROCEEDINGS 244. 
7 Onto Rev. Cope §§ 1316.07-.09 (Baldwin 1958). 
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To a great number of Ohio’s practicing lawyers the trust receipt 
is a brand-new and foreign breed of security device. Therefore, it should 
be helpful before proceeding further to set forth at this point the fol- 
lowing clear and concise explanation of the pure® trust receipt which 
appears in Ohio Jurisprudence: 


This is a tripartite arrangement between the seller, the buyer, 
and the financing agency. A buyer wishes to buy (usually 
from a distant seller) goods for manufacture or sale. A party 
willing to finance the purchase pays the distant seller or guar- 
antees payment and takes title to the goods as security. In due 
time the goods are put into the possession of the buyer and 
the financing agency takes back trust receipts. By virtue of 
the trust receipt contract, the buyer is given limited authority 
over the goods, usually to manufacture and/or sell, and holds 
the goods and, upon their sale, the proceeds, in trust for the 
financing agency. The financing agency retains, by agree- 
ment, the title for security purposes and the right to repossess 
itself of the goods in their present or altered form, or to seize 
the proceeds derived through the sale of the product.® 


The pure trust receipt is truly sui generis among security devices. 
Its distinguishing characteristics are (1) involvement of three parties: 
seller, buyer (trustee) and lender (entruster); (2) title to the goods 
passing directly from the seller to the entruster; (3) right of the en- 
truster to retake possession of the goods at any time not conditioned on 
the default of the trustee and (4) duty of the trustee to account to the 
entruster for the proceeds of sale. 


The evolution of the trust receipt began with the import trade where 
it became the subject of extensive use. Consequently the trust receipt 
became fairly well recognized as a legitimate security device by the 
courts of the seaboard states, With the tremendous growth of the auto- 
mobile industry, finance companies turned to the trust receipt for the 
purpose of creating a security interest in the cars which they financed for 
the dealer on a wholesale basis. Use of the trust receipt then spread into 
other areas of the domestic economy.’® To the inland courts, however, 
the trust receipt was a stranger looked upon with suspicion and hostility. 
In their desire to strike out against the evil of the secret lien, the judges 
insisted upon shoving this square peg into the well-established round holes 





8 J.e., the traditional common law concept of the trust receipt. 

®Onlo Jur. 1016 (1934). In 1954 the editors of On1o Jur.2d used the 
exact same definition of trust receipt and almost the same treatment of the subject. 
See 9 Oxn10 JuR.2d Conditional Sales and Trust Receipts § 40 at 647. This is not 
surprising because in the twenty-year interval the Ohio law of trust receipt 
financing stood absolutely still without a single legislative or judicial development. 

109C Unirorm Laws ANN., Uniform Trust Receipts Act, Commissioners’ 
.Prefatory Note 221 (1957). 
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provided for chattel mortgages and conditional sales. The result was “as 
hopeless and divided a set of authorities as one can expect to find.” 

The Ohio cases are typical. All were decided by the Sixth Circuit 
Court of Appeals in bankruptcy situations. The earliest decision is Jn re 
Bettman-Johnson Co.’ decided in 1918. The plaintiff was seeking to 
enforce his rights in imported cherries, and the proceeds thereof, which 
were a part of the bankrupt’s estate. A pure trust receipt transaction was 
involved, The bankrupt had arranged for the importation of cherries 
from Italy to Cincinnati, Ohio. The purchase price was advanced to the 
seller by the plaintiff and the cherries were shipped to the plaintiff with 
the bill of lading to its order. Upon receipt of the cherries they were 
turned over to the bankrupt upon the execution and delivery by it to the 
plaintiff of a trust receipt which provided that the borrower was to hold 
the goods in trust for the lender, the borrower was to turn over all 
proceeds of sale thereof to the lender and the lender was to be able to 
resume possession of the goods at any time. The trust receipt was neither 
verified nor recorded. It was held by the court that the plaintiff’s security 
interest was invalid due to the failure to comply with the statutory 
formalities and filing requirements for conditional sales contracts. The 
court had difficulty in finding the elements of a conditional sale but, 
relying upon the broad language of the conditional sales law,’* found 
that “it is at least so far in the nature of a conditional sale as to fall 
within the terms of the Ohio statute.”** 

If the unrecorded pure trust receipt transaction in the Bettman- 
Johnson case was condemned, it was only to be expected that an un- 
recorded two-party trust receipt would be held invalid a fortiori. Thus, 
the court in Commerce-Guardian Trust €F Savings Bank v. Devlin” had 
no difficulty in knocking out the lender’s security interest where the 
bankrupt had borrowed money from a bank and had secured the loan by 
the delivery to the bank of bills of sale conveying title to automobiles, 
the possession of which was retained by the bankrupt pursuant to “trust 
receipts” executed in favor of the bank. In reaching its decision the 
court cited both the Ohio chattel mortgage and conditional sales statutes.’ 

At this point of history, the Ohio General Assembly made an 
abortive attempt to rescue the beleaguered trust receipt from its judicial 
assailants. The conditional sales statute was amended, effective July 11, 
1925, to exempt from the necessity of filing as a conditional sales con- 
tract or chattel mortgage “trust receipts or similar instruments” and to 
provide a method for perfecting such security interests against creditors 





11 [bid. 
12 250 Fed. 657 (6th Cir. 1918). 
13 Ou10 Gen. Cone §§ 8568 (Throckmorton 1948), On1o Rev. Cope § 1319.11 
(Baldwin 1958). 
14 Note 12, supra at 663. 
156 F.2d 518 (6th Cir. 1925). 
16 Jd. at $19. 
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of the trustee and all persons claiming under the trustee except pur- 
chasers and mortgagees in good faith and for value. 

The bill’s draftsman in providing for a simple notice filing exhibited 
a modern approach to commercial financing which was far ahead of the 
times, Al] that was required to be filed of record was an affidavit setting 
forth the names and addresses of the parties, the fact that the signer had 
arranged for financing by the issuance of a trust receipt to the lender 
and describing in general terms the goods to be covered. The notice was 
required to be filed prior’ to the delivery of the trust receipt and con- 
tinued effective for a period of three years. 

The statute covered only the pure tripartite trust receipt, it being 
limited to trust receipts issued to a person— 


who . . . has paid, or has become obligated to pay . . . the 
purchase price of ... goods . . . and who holds the title . . . to 
secure the repayment of the amounts so paid or assumed, and 
who, upon the faith of such trust receipt . . . delivers to the 
signer thereof the possession of such . . . goods . . . with the 
agreement that such signer shall hold such goods . . . in trust 

. with liberty . . . to sell or manufacture the same, but only 
for the account of the holder of such trust receipt, and that 
the signer shall immediately pay over to such holder all pro- 
ceeds of such property, if sold, such holder to have the right 
at any time to repossess . . . said goods. . 


But for a self-imposed freakish limitation upon its applicability, this 
statute would probably have enjoyed extensive use and acceptance as a 
respected member within the family of recognized security devices. For 
some inexplicable reason, the legislature restricted the law to trust re- 
ceipts for (A) goods imported from without the United States, or from 
Puerto Rico, the Philippine Islands, or the Hawaiian Islands, and (B) 
“a readily marketable staple, wherever purchased.” The error of limiting 
the scope of the law by the use of this last unfamiliar phrase was com- 
pounded by defining it in the following highly restrictive manner: 

a readily marketable staple is an article of commerce, agri- 

culture, or industry, of such uses as to make it the subject of 

constant dealings in ready markets with such frequent quota- 
tions of price as to make the price easily and definitely ascertain- 

able and the staple itself easy to realize upon by sale at any 

time. 


‘The commodities which conceivably could have fit within this 
definition such as steel, ore, coal or grain are about the most unlikely 





17 Cf. Assignment of Accounts Receivable Act, On1o Rev. Cope § 1325.03 
(Baldwin 1958). 
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things that one can imagine as the subject of extensive secured financing. 
Conversely, in the only case decided under the trust receipt provision of 
Ohio Gen. Code section 8568, it was held that automobiles (the item 
of personal property which is the subject of the greatest number of 
security transactions and which introduced the trust receipt to domestic 
use) were not “readily marketable staples.”’* The court found that it 
was the intention of the legislature to limit strictly the coverage of the 
trust receipt act to the two designated classes and not to remove the 
barrier as to all trust receipts in common use. Relying upon the “settled 
law in Ohio” that a trust receipt, when given as security for payment of 
a debt, must be characterized as a chattel mortgage or conditional sales 
contract, the court held that the lender’s security interest in automobiles 
was invalid as a result of the failure to file for record under such laws.'® 


Thus, the Ohio trust receipts law of 1925, covering only the strict 
tripartite transaction and being severely limited in its scope, became a 
dead letter which gathered dust until its repeal, effective August 30, 
1957, provided for as a part of the bill enacting the Ohio Uniform 
Trust Receipts Act.?° 

It is ironic that a decade following the enactment of the 1925 
trust receipts law, the Commissioners of Uniform Laws expressly 
acknowledged that they had conceived the idea of notice filing, which is 
incorporated as a cornerstone of the Uniform Trust Receipts Act, from 
the Ohio law.” 

The last Ohio decision to consider the validity of a trust receipt was 
In re Collinwood Motor Sales, Inc.® There the credit company entruster 
had recorded the trust receipt covering an automobile as a conditional 
sales contract. Consistent with its previous decisions, the court decided 
that the petition for reclamation of the automobile from the estate of the 
bankrupt automobile dealer was well founded since proper record notice 
of the lien had been given to third parties. 





18 Central Acceptance Corp. v. Lynch, 58 F.2d 915 (6th Cir. 1932). 


19 Illustrative of the inconsistency of the results reached by the courts in 
determining the validity of trust receipts under the laws of the various states are 
two companion decisions of the Lynch case handed down by the 6th Circuit Court 
of Appeals on the same day. In Commercial Investment Trust Corp. v. Wilson, 
58 F.2d 910 (6th Cir. 1932), a trust receipt was held to be a mortgage under 
Kentucky law which was invalid against creditors where unrecorded, while in 
Hamilton Nat. Bank v. McCollum, 58 F.2d 912 (6th Cir. 1932) an unrecorded 
trust receipt was upheld under Tennessee law as against the debtor’s trustee in 
bankruptcy. 

20 Because the trust receipt notices under the 1925 law were filed and indexed 
with chattel mortgages, the writers were unable to learn how many notices were 
filed but clerks with long experience in the Recorder’s Office who were consulted 
reported that such notices were few and far between. 


21 See Commissioner’s Prefatory Note, supra note 10, at 223. 
2272 F.2d 137 (6th Cir. 1934). 
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THE Provisions Or Onto UNiIFoRM Trust REcEIPTs ACT 


Property Which May Be The Subject Of A Trust Receipt 


The major weakness of the original Ohio trust receipts law, as 
has already been pointed out, was the limitation of property coverable by 
trust receipts to imported goods and “readily marketable staples.” ‘The 
Ohio Uniform Trust Receipts Act authorizes the use of trust receipts in 
connection with much broader classes of property, namely, “goods, docu- 
ments or instruments.” 

The most important class of property covered by the UTRA 
judging from the volume of reported cases from other jurisdictions which 
are devoted thereto is “goods,” which is defined in the Ohio act to include 
any chattels personal other than money, choses in action, fixtures or 
motor vehicles.** In excepting motor vehicles from its coverage, the 
Ohio act departs from the original text of the Uniform Act. It is some- 
what paradoxical that motor vehicles, which were the first important 
subject of domestic trust receipts financing, have been outside the cover- 
age of two successive Ohio trust receipts statutes, in the first case as a 
result of narrow judicial construction and now as a result of a specific 
statutory provision. The reason for the exclusion of motor vehicles from 
the coverage of the Ohio act was presumably the possibility of conflict 
between the provisions of the act favoring “buyers in the ordinary course 
of trade” over holders of perfected security interests and the apparently 
contrary provisions of the Ohio Certificate of Motor Vehicle Title 
Law.” 

The second class of property is “documents,” which term is defined 
to mean documents of title to goods.”® Documents of title would pre- 
sumably include bills of lading, warehouse receipts, dock warrants or 
receipts, delivery orders and like documents customarily treated in busi- 
ness or financing as evidencing title to goods, 

The third class of property which may be the subject of a trust 
receipts transaction is “instruments,” which term is defined to exclude 
“documents” and to include: (1) negotiable instruments; (2) certificates 
of stock, bonds or debentures for the payment of money issued by a 
public or private corporation as part of a series; (3) “any interim de- 
posit, or participation certificate or receipt, or other credit or investment 
instrument of a sort marketed in the ordinary course of business or 
finance, of which the trustee, after the trust receipt transaction, appears 
by virtue of possession and the face of the instrument to be the owner.”?7 
The most uncertain portion of the definition of “instruments” is that 


’ 





23 Ou10 Rev. Cope § 1316.02 (Baldwin 1958). 

24 On10 Rev. Cone § 1316.01(D) (Baldwin 1958). 

25QOn10 Rev. Cone § 4505.04 (Baldwin 1958). But see Onto Rev. Cove 
§ 4505.13 (Baldwin 1958). 

26 Onto Rev. Cope § 1316.01(B) (Baldwin 1958). 

27 On10 Rev. Cope § 1316.01(E) (Baldwin 1958). 
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which has been italicized. The following questions present themselves in 
connection with the underlined phrase: Is the word “other” to be limited 
by the application of the rule of ejusdem generis? What is a “credit or 
investment instrument”? When is an instrument “marketed in the ordi- 
nary course of business or finance”? Reported decisions have not shed 
much light on the interpretation of this phrase. As a practical matter, 
probably, very few trust receipt transactions would have as their subjects 
instruments lying in this uncertain zone. However, as will be pointed out 
later, the inadequacy of the definition of “instruments” has been made 
quite apparent by litigation concerning the rights to proceeds of goods 
covered by trust receipts.?* 


Parties To A Trust Recerpt Transaction 


The parties to a trust recetpt transaction under the UTRA must 
stand in a pure creditor-debtor relation. The creditor party is referred to 
in the act as the “entruster” of the property which is the subject of the 
transaction and the debtor party as the “trustee” of such property.”® 
However, as will later appear, the types of transactions between debtor 
and creditor which are within the coverage of the act are narrowly and 
complexly delimited. 

Conditional sale transactions and other similar transactions between 
vendor and vendee are expressly excluded from the coverage of the act 
by section 1316.01(C) which excludes from the definition of “entruster” 


a person in the business of selling goods or instruments for 
profit, who at the outset of the transaction has, as against the 
buyer, general property in such goods or instruments, and who 
sells the same to the buyer on credit, retaining title or other 
security interest under a purchase money mortgage or condi- 
tional sales contract or otherwise. .. . 


Section 1316.29 also excludes from the coverage of the act bail- 
ments or consignments “in which the title of the bailor or consignor is 
not retained to secure an indebtedness of the bailee or consignee.” 


Prerequisites Of A Valid Trust Recetpt Transaction 
To comprehend the area of operation of the UTRA it is necessary 
to master not only the express exclusions of the act, but the complex 
provisions of the act affirmatively setting forth the prerequisites of a 
valid trust receipts transaction. One court has said of the act: 


To avoid trespassing upon the traditional and well-defined 
fields of such common security devices as the pledge, condi- 
tional sale and chattel mortgage, most of the Act is devoted to 





28 See pp. 715-16 infra. 
29 Ou10 Rev. Cone §§ 1316.01(C), (N) (Baldwin 1958). 
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definition, limitation and restriction of the arena in which the 
new device is to play its part in the world of commerce.*° 


(1) Purposes of trust recetpt transactions. 

In determining whether a transaction may be financed by trust re- 
ceipts under the act the purpose of the transaction is a decisive factor. 

Section 1316.02 provides that a transaction in order to constitute a 
trust receipt transaction under the act must have as its purpose one of 
the purposes set forth in section 1316.06. 

Section 1316.06 provides that in the case of goods, documents or 
instruments, the purpose may be their sale or exchange; in the case of 
goods or documents, the purpose may be to manufacture or process the 
goods delivered or covered by the documents with the purpose of ultimate 
sale, or to transport, store and otherwise deal with such goods “in a 
manner preliminary to or necessary to their sale”; in the case of instru- 
ments, the purpose may be delivery to a principal, depositary or registrar, 
or their presentation, collection, or renewal. 

(2) New value. 

The act requires that the entruster give the trustee “new value” in 
order to obtain a valid security interest under the act. “New value” is 


defined in section 1316.01(G) as follows: 


“New value” includes new advances or loans made, new obliga- 
tion incurred, the release or surrender of a valid security in- 
terest, or the release of a claim to proceeds under Section 
1316.20 of the Revised Code; but “new value” shall not be 
construed to include extensions or renewals of existing obliga- 
tions of the trustee, nor obligations substituted for such existing 
obligations. 


To be contrasted with this definition is the act’s definition of 
“value” in section 1316.01(O): 


“Value” means any consideration sufficient to support a simple 
contract. An antecedent or pre-existing claim, whether for 
money or not, and whether against the transferor or against 
another person, constitutes value where goods, documents or 
instruments are taken either in satisfaction thereof or as se- 
curity therefor. 


It will be noted that although an antecedent indebtedness may constitute 
“value,” it is not included in the definition of “new value” and may 
even be said to be excluded impliedly by the reference to “new” ad- 
vances, loans or obligations. 

The requirement of “new value” for valid trust receipt transactions 





30 Jn re Chappell, 77 F. Supp. 573, 575 (D. Ore. 1948). 
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was apparently inserted in the act on the theory that a creditor giving 
new value had a stronger claim to the major benefits of the act, #.e., 
short-term protection without filing, and long-term protection by “notice” 
filing, than creditors not giving new value.** However, this distinction 
between “new” and other value seems contrary to the trend of modern 
commercial statutory law which is to give antecedent indebtedness equal 
status as value with the more traditional types of consideration. 

In none of the other Ohio statutes governing commercial trans- 
actions? do we find the concept of two kinds of value which may be 
given by a secured party with different consequences flowing from the 
giving of each. Rather, in contradistinction to the UTRA, in most of 
these laws an antecedent debt is specifically included within the meaning 
of “value.” The statutes referred to include the Negotiable Instruments 
Law,** Factors’ Lien Act,** Uniform Sales Act,®® Chattel Mortgage 
Law,** Uniform Warehouse Receipts Act,®’ Assignment of Accounts 
Receivable Act*® and Uniform Stock Transfer Act.*® 

Judicial resistance to the special status given to new value under 
the UTRA seems evidenced by cases which, although perhaps capable of 
narrower readings on the basis of the factual situations presented, appear 
to hold broadly that satisfaction of an antecedent debt constitutes “new 





31 The distinction between “new value” and “value” is also significant under 
the provisions of the UTRA dealing with the protection of purchasers from the 
trustee and those dealing with imperfect pledges. See pp. 701-05 and 717 infra. 

32 See On10 Rev. Cove title XIII (Baldwin 1958). 

33 Ou10 Rev. Cope §§ 1301.01(M), .27 (Baldwin 1958). 

34 Onto Rev. Cope §§ 1311.59-.64 (Baldwin 1958). This act contains no 
reference to “value” and no definition of “loans or advances” which is the analo- 
gous phrase used. It might be argued on the basis of certain language in the act 
that an antecedent loan or advance would not be protected. See Onto Rev. Cope 
§ 1311.61(C) (Baldwin 1958). 

35 Onto Rev. Cope § 1315.01(U) (Baldwin 1958). 

36 Ono Rev. Cope § 1319.01 (Baldwin 1958). The statute does not cover the 
subject of value or consideration, but the sparse Ohio authority on the subject in- 
dicates that a chattel mortgage given in consideration of an antecedent debt will 
be upheld as against subsequent creditors. 27 OHI0 Jur. Mortgages § 56 (1933); 
Mussey v. Budd, 11 Ohio C.C. 550 (Lorain county 1896); Noble County Bank v. 
Dondna, 7 Ohio Dec. Rep. 532 (Guernsey Dist. Ct. 1878). However, a chattel 
mortgage given as security for a pre-existing debt does not constitute the taker a 
mortgagee in good faith or a bona fide purchaser so as to allow him to prevail 
over the holder of a prior unfiled chattel mortgage. 9 Onto JuR.2d Chattel Mort- 
gages §§ 57, 97 (1954). The very nature of a conditional sale, the essential feature 
of which is reservation of title in the vendor, eliminates any problem relative to 
the value necessary to support the security interest. Unless filed for record as 
required by Onto Rev. Cope § 1319.11 (Baldwin 1958), a conditional sale is void 
as to “all subsequent purchasers and mortgagees in good faith and for value, and 
creditors.” It is likely that a court would hold, as in the case of a chattel mortgage, 
that “value” as thus used would not include a pre-existing indebtedness. 

37 On10 Rev. Cope § 1323.01(L) (Baldwin 1958). 

38 On10 Rev. Cope § 1325.01(L) (Baldwin 1958). 

39 Onio Rev. Cope § 1705.01(I) (Baldwin 1958). 
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value” under the act.*° This result seems plainly inconsistent with the 
distinction made by the act in the definitions of “new value” and “value.” 
However, an attempt was made, in the cases referred to, to reconcile these 
two definitions by reading the definition of “new value” as not exclusive. 
In support of this position it was pointed out, quite correctly, that the 
definition of “new value” does not literally include a cash payment for 
goods, although such payment is clearly new value. Nevertheless, it is a 
substantial jump from an omission of an obvious kind of “new value” 
to the conclusion that the clear distinction between the definitions of 
“new value” and “value” may be ignored. It would, therefore, be un- 
wise to rely on the possibility that the cases referred to would be fol- 
lowed in Ohio. 

(3) Transactions covered, 

The primary division between the types of trust receipt transactions 
authorized by the act is between those authorized by section 1316.02(A) 
and those authorized by section 1316.02(B). The primary differences 
between transactions authorized by these two subsections are as follows: 


1. Section 1316.02(A) applies to transactions involving goods, 
documents or instruments. Section 1316.02(B) applies 
only to transactions involving instruments, 

2. Section 1316.02(A) requires a delivery of property to the 
trustee, Section 1316.02(B) requires, instead of delivery, 
the exhibition of instruments by the trustee to the entruster. 


With these distinctions in mind a closer look may be taken at the 
provisions of section 1316.02(A) and section 1316.02(B). 

As has been noted section 1316.02(A) requires a delivery of goods, 
documents or instruments. The act abolishes the common-law rule that 
a trust receipt’s validity depends on the passage of title to the entruster 
directly from a third person rather than through the trustee by providing 
in section 1316.02(A) that delivery of goods, documents or instruments 
may be made to the trustee by the entruster or any third person and by 
providing in section 1316.03: “The security interest of the entruster may 
be derived from the trustee or from any other person, and by pledge or 
by transfer of title or otherwise.”’* 





49 Colonial Fin. Co. v. DeBenigno, 125 Conn. 626, 7 A.2d 841 (1939); 
Commercial Discount Co. v. Mehne, 42 Cal. App. 2d 220, 108 P.2d 735 (1st Dist. 
1940). 

41 However, it must be pointed out that in following the orthodox pattern of 
obtaining title directly from a third party, who would in the most common case be 
a manufacturer of goods, the entruster can easily satisfy himself that there are no 
title problems relating to the entrusted property. If, on the other hand, the en- 
truster obtains his security indirectly through the trustee, he must check carefully as 
to whether the trustee has obtained full and unclouded title from the third parties. 
Some entrusters have found themselves with invalid security interests because of 
defects in the trustees’ title; the cases hold that third parties delivering property 
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Section 1316.02(A) covers transactions involving delivery of goods, 
documents, and instruments in which the entruster (1) prior to the trans- 
action had a security interest or (2) for new value either by the trans- 
action obtains or as a result of the transaction is to acquire promptly a 
security interest. 

The first type of transaction covered by section 1316.02(A) would 
embrace the delivery by the entruster of goods, documents or instruments 
in which he already has a security interest, such as a pledge interest, and 
the substitution of a trust receipt for the earlier security interest. The 
application of this provision to transactions in instruments should be 
stressed. For example, under this provision, a bank holding negotiable 
instruments as collateral for a loan may release them as they mature and 
return them to the pledgor for collection or renewal, receiving from the 
pledgor a trust receipt covering the released instruments. Similarly, a 
bank holding stocks or bonds as security for a loan to a broker may re- 
lease them to the broker for sale, taking a trust receipt. However, it 
should be recognized before entering such a transaction or amy trust 
receipt transaction that a pledge is a stronger security interest than a 
trust receipt in view of the power of a trustee in possession to pass good 
title to buyers in the ordinary course of trade and good faith purchasers 
of negotiable instruments and documents. Indeed, for this reason the 
UTRA has been said to provide protection only against the “honest 
insolvency” of the trustee.‘? 

The second type of transaction covered by section 1316.02(A) is a 
transaction involving a delivery of goods, instruments, or documents in 
which the entruster had no, security interest prior to the transaction but 
in which he obtains such an interest by the transaction or promptly there- 
after as a result of the transaction. Except for transactions of the type 
described in the previous paragraph, the requirement of a transaction 
involving delivery and of the obtaining of a security interest by the 
entruster if not precisely contemporaneously with the transaction then 
promptly thereafter limits the availability of section 1316.02(A) to new 
acquisitions of property.** Several cases have held invalid trust receipts 
executed a considerable period after the trustee’s acquisition of the prop- 





into the possession of the trustee with liberty of sale are not by reason of such 
delivery estopped to assert their interests in the entrusted property against the 
entruster. E.g., Ford Motor Co. v. National Bond and Inv. Co., 294 Ill. App. 585, 
14 N.E.2d 306 (1st Dist. 1938) ; In re San Clemente Elec. Supply, 101 F. Supp. 252 
(S.D. Cal. 1951) ; Metropolitan Fin. Corp. v. Morf, 42 Cal. App. 2d 756, 109 P.2d 
969 (2d Dist. 1941). 

42 Report of Committee on Uniform Trust Receipts Act, 1933 HANDBOOK OF 
THE NATIONAL COMMISSIONERS ON UNIFORM STATE LAWS AND PROCEEDINGS 241. 

43In some cases On10 REv. Cope § 1316.02(A) (Baldwin 1958) would ap- 
parently be applicable, although no new acquisition is involved and the entruster 
had no security interest prior to the transaction. The section would appear to 
apply where A, who has property on pledge with B, obtains a loan from. C by 
means of which he obtains the release of the property from pledge. 
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erty covered thereby.** The limitation of this section of the act to 
y y 


financing of new acquisitions cannot be too highly stressed. One of the 
most common and most dangerous misconceptions of the act is that the 
trust receipt device is available whenever a chattel mortgage would be 
available. 

Section 1316.02(B) includes in the definition of trust receipt trans- 
actions, transactions whereby “the entruster gives new value in reliance 
upon the transfer by the trustee to such entruster of a security interest 
in instruments which are actually exhibited to such entruster, or to his 
agent in that behalf, at a place of business of either entruster or agent, 
but possession of which is retained by the trustee.”” Under this section a 
lender giving new value can obtain a valid security interest by way of 
trust receipt in a negotiable instrument or other “instrument” as defined 
by the act if the instrument is exhibited to the lender and is retained by 
the borrower for a purpose listed in section 1316.06. However, as has 
already been noted, in many cases the lender, unless he has considerable 
confidence in the honesty of the borrower, would do better to secure his 
loan by way of pledge. 

Section 1316.28 explicitly spells out a limitation on the scope of 
the act which is probably implicit in the detailed provisions discussed 
above, namely, that as against purchasers and creditors the entruster’s 
security interest extends: 


(1) to any obligations for which the entrusted property was 
security before the trust receipt transaction, and 

(2) to any new value given or agreed to be given as part of 
such transaction; 


but does not otherwise secure 


(1) past indebtedness of the trustee, or 
(2) obligations of the trustee to be subsequently created. 


These limitations on the act’s coverage severely restrict the usefulness of 
the act as a device for obtaining a floating charge on inventory. 

(4) Requirement of writing. 

A further prerequisite to a valid trust receipts transaction, set forth 
in section 1316.02(C), is that the delivery of goods, instruments or 
documents under section 1316.02(A) or the giving of new value in 
reliance on the exhibition of instruments under section 1316.02(B) must 


(1) Be against the signing and delivery by the trustee 
of a writing designating the goods, documents, or instruments 





44In re San Clemente Elec. Supply, 101 F. Supp. 252 (S.D. Cal. 1951); 
In re Chappell, 77 F. Supp. 573 (D. Ore. 1948); B-W Acceptance Corp. v. 
Benjamin T. Crump Co., 199 Va. 606, 99 S.E.2d 606 (1957). 
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concerned, and reciting that a security interest remains in or 

will remain in, or has passed to or will pass, to the entruster; or 
(2) Be pursuant to a prior or concurrent written and 

signed agreement of the trustee to give such a writing. 


If the parties execute neither the writing referred to in section 1316.02 
(C)(1) nor a contract to give such a writing, provided for in section 
1316.02(C)(2), their transaction is not within the coverage of the 
act.“° The writing referred to in section 1316.02(C)(1) is identified 
as a “trust receipt” in section 1316.05. This latter section provides that 
a trust receipt must be signed by the trustee, but provides that no further 
formality of execution or authentication shall be necessary to the validity 
of the trust receipt.*® 

The most common provisions of a trust receipt would be the 
following: 

1. A “designation” of the property entrusted.*” This provision is 
required by section 1316.02(C)(1). The act does not define the degree 
of particularity with which such identification has been made, but one 
case has held that, in the absence of precedents under the UTRA, analo- 
gies should be sought in decisions with respect to the sufficiency of 
identification of property in chattel mortgages.*® 

2. An acknowledgment that the property covered by the trust 
receipt is held by the trustee in trust for the entruster. This provision is 
required under section 1316.02(C)(1) requiring the recital that a se- 
curity interest remains in, or will remain in, or has passed to, or will pass 
to, the entruster. 

3. A statement of the purpose or purposes for which the property 
has been entrusted. Such purpose or purposes should, of course, be among 
those listed in section 1316.06 with respect to the type of property 
covered by the trust receipt. 





45 Associates Discount Corp. v. C. E. Fay Co., 307 Mass. 577, 30 N.E.2d 876 
(1940). 

46 A trust receipt is commonly accompanied by the promissory note of the 
trustee. The contention that the contemporaneous execution of notes and trust 
receipts invalidates the trust receipts by reason of inconsistency with a “trust 
relationship” has been rejected. Chichester v. Commercial Credit Co., 37 Cal. App. 
2d 439, 449, 99 P.2d 1083 (2d Dist. 1940). The act explicitly states no “trust,” 
in the strict sense of that term, is created by a trust receipts transaction. OxHIo Rev. 
Cope § 1316.01(N) (Baldwin 1958). 

47 The protection of a trust receipt covering certain property extends to other 
property received by the trustee as trade-ins for the entrusted property, and no 
new trust receipts need be executed to cover the trade-ins; the “trade-ins” con- 
stitute “proceeds” of the entrusted property. See p. 714 et seq. infra. However, the 
protection of a trust receipt covering property will not embrace other property 
which the entruster and trustee may agree to substitute for the originally entrusted 
property, even if the substituted property is of the same general kind and value of 
that for which it was substituted. Jn re Yost, 107 F. Supp. 432 (D. Md. 1952). 

48 In re Nickulas, 117 F. Supp. 590 (D. Md. 1954), aff'd sub nom. Tatelbaum 
v. Refrigeration Discount Corp., 212 F.2d 877 (4th Cir. 1954). 
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4. A provision that the entrusted property is held by the trustee at 
its sole risk and is to be insured by the trustee.” 

5. A provision requiring the trustee to pay all taxes, expenses or 
charges imposed or incurred with respect to the entrusted property. 

6. Provisions setting forth the terms on which the entruster may 
repossess the entrusted goods. No limit is imposed by the act on the 
power of the entruster to fix in the trust receipts the conditions under 
which repossession may be had. Section 1316.12 provides that the en- 
truster is entitled, as against the trustee, to possession of the entrusted 
property “on default, and as may be otherwise specified in the trust 
receipt.” 

7. If the trustee is granted liberty of sale or other disposition, a 
provision requiring the trustee to segregate and account for proceeds of 
such sale or disposition. If the trustee has liberty of sale or other dis- 
position and is not required to account for proceeds, the entruster does 
not enjoy the rights to such proceeds set forth in section 1316.20. 

8. Limitations on the terms of sale or disposition, such as limita- 
tions on the terms of sale or disposition or requirement of the written 
consent of the entruster prior to sale or disposition, may be desired. 
However, no such limitations will be binding upon a buyer in the 
ordinary course of trade in the absence of “actual knowledge” on his 
part of such limitations. 

Section 1316.02 does not clearly indicate at what point in a trust 
receipts transaction a trust receipt must be executed. Where property is 
delivered to the trustee, the safest course is to execute the trust receipt 
simultaneously with the delivery of the property. However, some cases 
would seem to indicate that so long as the execution is close in time and 
relation to the transaction involving delivery or exhibition the precise 
sequence of events may not be crucial. Thus in one case the validity of 
a trust receipt has been upheld although executed at a time when title to 
the entrusted property clearly was in neither the entruster nor the trustee 
but in the manufacturer.” In this case, promptly after the execution of 
the trust receipt the entruster forwarded it to the manufacturer in order 
that the manufacturer might fill in a description of the entrusted prop- 
erty. At the same time the entruster paid the full purchase price, where- 
upon the manufacturer issued a bill of sale to the entruster and shipped 
the goods to the buyer. 

Section 1316.02(C) provides that a trust receipt transaction may 
also be valid if the delivery under section 1316.02(A) or the giving of 





49 When such insurance is obtained, the existence of the entruster’s interest 
should, of course, be disclosed to the insurance company and the policy should 
explicitly provide for protection of such interest. See Keating v. Universal Under- 
writers Ins. Co., 320 P.2d 351 (Mont. 1958). 

50 On1o Rev. Cope §§ 1316.18(A) (2), 1316.01(A) (Baldwin 1958). 

51 Walton v. Commercial Credit Co., 68 S.D. 151, 299 N.W. 300 (1941). But 
cf. Metropolitan Fin. Corp. v. Morf, 42 Cal. App. 2d 756, 109 P.2d 969 (2d Dist. 
1941). 
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new value under section 1316.02(B) is “pursuant to a prior or con- 
current written and signed agreement of the trustee to give... [a 
trust receipt].” It has been held that since an agreement to give a 
trust receipt is not a recordable document, no particular form is re- 
quired for such an agreement and the question whether a paper or papers 
constitute such an agreement is a mere question of contract law.” Does 
the execution of an agreement to give a trust receipt dispense with 
any requirement that a trust receipt eventually be executed? Section 
1316.02(B) does not answer this question. However, section 1316.10 
provides that 


A contract to give a trust receipt, if in writing and signed 
by the trustee, is, with reference to goods, documents or in- 
struments thereafter delivered by the entruster to the trustee 
in reliance on such contract, equivalent to a trust receipt. 


(Emphasis added. ) 


This section would indicate that only in the orthodox trust receipts trans- 
action recognized at common law, i.e., where property is delivered to the 
trustee by the entruster and not directly from a third person does the 
execution of a contract to give a trust receipt dispense with a require- 
ment that a trust receipt be eventually given in connection with the trust 
receipts transaction. Moreover, not even all such orthodox trust receipt 
transactions are covered, but only such transactions which involve de- 
livery subsequent to the execution of the agreement. Obviously, an 
eventual giving of a trust receipt would be required in all transactions 
under section 1316.02(B) since no delivery is involved in such trans- 
actions. 

There would be a substantial advantage in having a contract to give 
a series of trust receipts fully equivalent to such trust receipts if the 
parties might by entering such contract avoid the necessity of having to 
execute, each time new collateral was taken, separate trust receipts which 
would identify such collateral. However, it is doubtful whether great 
advantage in this regard is given by the act even in the case of delivery 
of property by an entruster to a trustee. In the first place, it appears 
that an agreement in order to constitute a “contract to give a trust 
receipt” would have to identify the property to be covered thereby with 
the same specificity as would be required in a trust receipt. Further- 
more, the requirement of section 1316.02(A) that the entruster 
“promptly” obtain a security interest would seem to limit the period for 
which the signing of a contract to give a trust receipt might avoid the 
necessity of executing separate trust receipts or entering into a new 
contract. 





52 In the matter of Le Vee and Co., 252 F.2d 214 (7th Cir. 1958). 
53 See Rohr, supra note 4. 
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Section 1316.11 provides that a contract to give a trust receipt if in 
writing and signed by the trustee is specifically enforceable against the 
trustee with respect to property subsequently delivered by the entruster to 
trustee. It should be noted that this provision is also literally limited to 
certain orthodox common-law trust receipts transactions. In any event, 
its usefulness is doubtful, since a contract to give a trust receipt in con- 
nection with such a transaction is deemed equivalent to a trust receipt. 

(5) Filing 

A further prerequisite to the validity of a trust receipt transaction 
against persons not parties thereto is, under most circumstances, the filing 
of a financing statement. These filing requirements will be discussed in 
more detail later. 


Rights and Obligations of Parties 


to a Trust Receipt Transaction 


Section 1316.12 provides that as between the entruster and trustee 
the terms of a trust receipt are, except as otherwise provided in the act, 
valid and enforceable.* However, section 1316.12 specifically provides 
that no provision for forfeiture of the trustee’s interest shall be valid 
except as provided in section 1316.13(E). The latter section authorizes 
provisions for such forfeiture, against cancellation of the trustee’s in- 
debtedness,”® as to “articles manufactured by style or model.” One com- 
mentator has suggested that this term should not be construed to include 
automobiles.** This provision is apparently based on the premise that 
values of articles manufactured by style or model are unstable. Since 
it is likely that upon the default of the trustee of such goods, their value 
will have shrunk to the point of wiping out the trustee’s interest, it is 
reasonable to allow the entruster to extinguish such interest without the 
formalities of sale. Moreover, in light of the riskiness of trust receipt 
transactions in goods of unstable value, it is not unconscionable that the 
entruster should be permitted to have an opportunity to recoup his losses 
on some transactions in such goods with gains from forfeitures on others. 

Section 1316.13(A), as already noted, provides that the entruster is 





54 It is likely, however, ‘that the courts will follow the well settled Ohio rule 
applicable in other areas of the law and refuse to enforce a provision for the pay- 
ment of the entruster’s attorney’s fee by the trustee upon the latter's default. 
Stipulations for payment of attorney’s fees have been held to be void as against 
public policy where contained in: a promissory note, Miller v. Kyle, 85 Ohio St. 
186, 97 N.E. 372 (1911); a chattel mortgage, /m re Chadwick, 140 Fed. 674 (N.D. 
Ohio 1905); a lease, Midwest Properties Co. v. Renkel, 38 Ohio App. 503, 176 
N.E. 665 (1930) ; and a trade association contract, List v. Burley Tobacco Growers’ 
Co-op. Ass’n., 22 Ohio Law Rep. 455 (Brown County Ct. App. 1924). 

55]t is provided that “in the case of the original maturity of such an in- 
debtedness there must be cancelled not less than eighty per cent of the purchase 
price to the trustee, or of the original indebtedness, whichever is greater; or, in 
the case of a first renewal, not less than seventy per cent, or, in the case of a 
second or further renewal, not less than sixty per cent.” 

56 Bacon, supra note 4, at 267. 
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entitled, as against the trustee, to possession of entrusted property on 
default and as may be otherwise specified in the trust receipt. An en- 
truster entitled to possession on default or in accordance with the terms 
of a trust receipt may, under section 1316.13(B), take possession without 
legal process whenever such repossession is possible without a breach of 
the peace. 

An entruster who has repossessed property subject to a trust receipt 
holds such property with the rights and duties of a pledgee,®’ except that 
he is granted certain rights of sale under section 1316.13(C)(2) if re- 
possession has been taken by reason of a default of the trustee to sell such 
property. It is unclear whether the term “default” should be taken to 
refer to a default in payment of indebtedness or whether it embraces any 
default in the performance of any obligations under the trust receipt. 
In view of the fact that the act imposes no limit on the obligations which 
may be imposed under a trust receipt, the former interpretation may be 
preferable. 

Section 1316.13(C)(2) provides that an entruster who has taken 
possession of entrusted property on default may, after not less than five 
days’ written notice to the trustee, sell such property at public or private 
sale. Ata public sale the entruster may become a purchaser. A purchase 
by an entruster at a private sale is a nullity.°* The proceeds of a sale by 
the entruster are to be applied first to the payment of expenses of sale, 
next to the expenses of retaking, keeping and storing the property, and 
then to the satisfaction of the trustee’s indebtedness. The trustee is to 
receive any surplus and is liable for any deficiency. 

Under section 1316.13(D) an agreement reached by the entruster 
and trustee after default whereby the trustee’s interest is forfeited is 
valid. However, as has already been noted, an agreement reached by the 
entruster and trustee before default providing for forfeiture of the 
trustee’s interest on default would be invalid, except to the extent ex- 
pressly permitted by the act with relation to “articles manufactured by 
style or model.” 


Vatiptry Or Trust RECEIPT TRANSACTION 
Acainst THIRD PARTIES 


The following sections will consider the validity against third 
parties of the entruster’s interest in the entrusted property. The subject 
of the entruster’s rights in proceeds of the entrusted property will be 
treated separately. 

A key section of the act with respect to the validity of the en- 
truster’s interest against third parties is section 1316.14, which deals with 
the general effect as against third persons of the entruster’s filing or 





57 Automobile Banking Corp. v. Weicht, 160 Pa. Super. 422, 51 A.2d 409 
(1947). 

58 Jn re Car Leasing of America, Inc., 109 F. Supp. 642 (S.D. Cal. 1953), 
modified on other grounds, 218 F.2d 549 (9th Cir. 1954). 
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taking possession. Section 1316.14(A)(1) establishes the general rule 
that filing by the entruster within the thirty-day period designated in 
section 1316.15(A)(1) “shall be effective to preserve his security in- 
terest in documents or goods against all persons,” except as otherwise 
provided in certain enumerated sections. A clear implication of this 
section appears to be that filing is ineffective to preserve a security interest 
in instruments. The thirty-day period referred to is the period during 
which the entruster is protected against certain third parties without a 
requirement of filing or possession. Section 1316.15(A)(1) provides 
that in the case of transactions involving delivery, this period commences 
with delivery. Section 1316.15(A)(2) provides that in the case of 
transactions involving exhibition of instruments, the period runs from 
the time of such exhibition or of giving new value in connection with 
the transaction, whichever is earlier. Hereinafter, this period will be 
referred to for convenience as “the thirty-day period.” 

The reason why maximum protection against third parties is ob- 
tained by filing within the thirty-day period is made more clear by 
section 1316.14(A)(2), which provides that filing after the period is 
valid, but shall be deemed to be created as of the time of such filing 
without relation back. By reason of the absence of relation back en- 
trusters filing after the thirty-day period run the risk of subordination to 
certain intervening rights. 

Section 1316.14(B) sets forth the general rule that the taking of 
possession by the entruster, so long as retained, has the effect of filing in 
the case of goods or documents, and of notice of the entruster’s security 
interest to all persons, in the case of imstruments. The distinction made 
here between goods or documents and instruments supports the implica- 
tion of section 1316.14(A)(1) that filing in the case of instruments is 
ineffective to preserve the entruster’s rights. It suggests that the only 
method whereby the entruster can perfect his interest in instruments to 
the fullest extent is by taking possession on or before the expiration of 
the thirty-day period. The taking of possession after such period would 
apparently perfect the entruster’s lien prospectively. Decided cases shed 
no light on this question.” 


(1) Validity Against Creditors 
Section 1316.15(A)(1) provides that an entruster’s security in- 
terest on goods, documents or instruments is valid without filing against 
“all creditors of the trustee, with or without notice,” for the thirty-day 
period, and thereafter except as otherwise provided. 
The term “all creditors” includes “lien creditors.”” The latter term 
is defined to mean any creditors who have acquired a specific lien on en- 


59 One commentator has suggested as a reason for the inapplicability of 
filing provisions to instruments the fact that “the entruster, by making appropriate 
notations upon such paper, can bring his security interest to the attention of any 
third party intending to deal therewith.” Heindl, supra note 4, at 262, n. 62. 
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trusted property by attachment, levy, or by any other similar operation 
of law or judicial process, “including a distraining landlord.”® The 
reference to a “distraining landlord,” contained in the original draft of 
the Uniform Act is inappropriate in the Ohio version since in Ohio a 
landlord does not have the right of distraint by operation of law."' The 
term “lien creditor” does not include any pledgee, mortgagee or other 
claimant of a security interest created by contract, which persons are 
defined and treated as “purchasers” rather than “creditors.””* 

The UTRA is the only statute on the books in Ohio expressly 
allowing a secured party to withhold the filing of notice of his security 
interest for any length of time during which he is nevertheless protected 
against lien creditors. The Assignment of Accounts Receivable Act®™ 
requires that the notice be filed prior to or contemporaneously with the 
taking of the assignment.®** The Factor’s Lien Act® provides that the 
lien is perfected and valid from the time of filing the notice.®* A chattel 
mortgage, when not accompanied by an immediate delivery of possession 
of the chattels to the mortgagee, must be filed “forthwith” or be void 
as against creditors, subsequent purchasers and mortgagees in good 
faith.” This last requirement of filing has been construed to mean that 
the mortgage is effective whenever it is filed as against all creditors of 
the mortgagor except those creditors who have secured a lien on the 
chattels by levy or attachment prior to filing.°* The statute governing 
conditional sales specifies no time limit within which the contract must 
be filed in order to gain protection for the vendor® but the courts in 
interpreting the conditional sales law have reached exactly the same re- 
sult as with respect to chattel mortgages; the conditional vendor’s in- 
terest will be upheld as against all creditors regardless of when he files 
the instrument, except creditors who have obtained liens against the 
property prior to such filing.” 

Section 1316.15(B) provides that the “entruster’s security interest 
is void as against lien creditors who become such after such thirty-day 
period without notice of such interest and before filing.” (Emphasis 
added.) It should be noted that under section 1316.14, already dis- 


60 Ono REv. Cope § 1316.01(F) (Baldwin 1958). 

61 24 Onto Jur. Landlord and Tenant §§ 382, 389 (1932). 

62 Onto Rev. Cope § 1316.01(K) (Baldwin 1958). 

63 Ou10 Rev. Cope § 1325.01 ef seg. (Baldwin 1958). 

64 Ou10 Rev. Cope § 1325.03 (Baldwin 1958). 

65 On10 Rev. Cope § 1311.59 et seg. (Baldwin 1958). 

66 Ou10 Rev. Cope § 1311.60 (Baldwin 1958). It is required under Onto 
Rev. Cope § 1311.61 (Baldwin 1958) that the notice of lien shall be filed within 
15 days after the execution of the written agreement between the factor and the 
borrower providing for the creation of the lien, but this would seem to be merely 
a further condition to the perfecting of the lien. 

87 Onto Rev. Cope § 1319.01 (Baldwin 1958). 

68 9 Onto JuR.2d Chattel Mortgages §§ 47, 55 (1954). 

69 Onto Rev. Cope § 1319.11 (Baldwin 1958). 

709 Onto JuR.2d Conditional Sales §§ 17, 21 (1954). 
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cussed, it appears that filing does not give an entruster of instruments 
protection against lien creditors. 

A lien creditor, in the absence of contrary provision in the act, 
“becomes such” within the meaning of section 1316.15(B) when his 
lien attaches. However, section 1316.15(B)(1) makes contrary pro- 
vision with respect to the most important case, namely, a levy on, or 
attachment of goods. This section provides that where a creditor secures 
the issuance of process which within a reasonable time after issuance 
results in attachment or levy on the goods, he is deemed to have become 
a lien creditor as of the date of issuance of process. This provision marks 
a departure from the general Ohio rule which is that a creditor’s lien 
attaches if and when a valid levy is made on the property, which event 
occurs when the levying officer takes possession thereof." The propriety 
of departing from this rule in the narrow context of trust receipt trans- 
actions while allowing the rule to stand in other situations is highly 
questionable. 

Section 1316.15(B)(2) provides that “unless prior to the acquisi- 
tion of notice by all creditors filing has occurred or possession has been 
taken by the entruster” an assignee for benefit of creditors from the 
time of the assignment, a receiver in equity from the time of his appoint- 
ment, and a trustee in bankruptcy or insolvency from the filing of the 
petition has the status of a lien creditor without notice, regardless of the 
state of his own personal knowledge. The intent of this provision, which 
is not a model of clarity, is apparently that the various creditors’ repre- 
sentatives prevail over the entruster if (1) the appointment, assignment, 
or petition filing, as the case may be, occurs after the thirty-day period 
and before the entruster files or takes possession, and (2) at least one 
creditor had no notice of the entruster’s security interest.” 

The reference to the status of the trustee in bankruptcy, of course, 
is ineffective since the matter of his status is a question of federal law. 
However, since the 1950 amendments to the Bankruptcy Act the trustee 
in bankruptcy has had the status of a lien creditor.” 





71 Jn re Estate of Kerns, 90 Ohio App. 1, 103 N.E.2d 7 (1950). Onto REv. 
Cove § 2329.10 (Baldwin 1958) provides that when two or more writs of execution 
against the same debtor are delivered to the officer on the same day, no preference 
is given either and such creditors share the property in proportion to their claims, 
but that in all other cases the writ of execution first delivered to the officer shall 
be first satisfied. 

72 The section literally makes the time prior to filing or taking of possession 
by the entruster the relevant time for determining whether all creditors had notice 
of the entruster’s interest. It would seem, however, that the relevant time should 
be the date of appointment of a receiver, assignment for benefit of creditors, or 
filing of an insolvency petition. Cf. UNtrorm ComMMERCIAL Cope § 9-301(3) (1957 
Official Text). 

73 See pp. 706-07 infra. 

On1o Rev. Cope § 1316.21 (Baldwin 1958) provides that, irrespective of 
filing, the entruster’s and the trustee’s interest in entrusted goods shall be subject 
to “specific liens arising out of contractual acts of the trustee with reference to 
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(2) Validity Against Purchasers Of 
Negotiable Documents Or Instruments 

Section 1316.16 provides that the entruster is not protected, whether 
within the thirty-day period or after and regardless of filing, as against 
the following classes of persons: (1) purchasers in good faith and for 
value of negotiable instruments or negotiable documents and (2) pur- 
chasers taking from the trustee for value, in good faith, and by transfer 
in the customary manner “instruments in such form as are by common 
practice purchased and sold as if negotiable,” excluding from both 
classes, however, transferees in bulk. 

It should be noted that, in the case of negotiable instruments and 
documents, freedom from the entruster’s rights is given not only to 
“holders” of such instruments or documents but to all “purchasers in 
good faith.” “Purchasers” under the act include persons taking by sale, 
conditional sale, lease, mortgage, pledge or other transfer of a con- 
tractual security interest, including a subsequent entruster."* The 
UTRA’s broad protection of purchasers of negotiable instruments and 
documents is in accord with the liberal rules governing the rights of the 
bona fide purchasers of negotiable instruments, negotiable documents of 
title and stock certificates under the Negotiable Instruments Law, Uni- 
form Warehouse Receipts Act and Uniform Stock Transfer Act. 

The meaning of the phrase “instruments in such form as are by 
common practice purchased and sold as if negotiable” is unclear, and has 
been the subject of considerable litigation with respect to the entruster’s 
rights to proceeds,” 


It has been noted that transferees in bulk are excepted from the 
provisions of section 1316.16. It would accordingly appear, under 
section 1316.14(A)(1), that an entruster could prevail over a transferee 
in bulk with respect to documents by filing within the thirty-day period. 
The inapplicability of the filing provisions to transactions in instruments 
has already been noted, 

Section 1316.17 establishes the general rule applicable to both trust 
receipt and imperfect pledge transactions that where goods, documents 
or instruments are made the subject of a security transaction under the 
act, and thereafter the trustee procures any documents or instruments 
in substitution therefor or as proceeds thereof which the trustee there- 





the processing, warehousing, shipping or otherwise dealing with specific goods in 
the usual course of the trustee’s business preparatory to their sale... .” It would 
appear that although the liens covered by this section must arise out of “contractual 
acts” of the trustee such liens themselves may be contractual, or non-contractual, 
é.g., artisans’ or warehousemen’s liens. 

Onto Rev. Cope § 1316.21 (Baldwin 1958) does not obligate the entruster 
personally for any debt secured by a lien within its coverage, and expressly ex- 
cludes from its coverage landlords’ liens. 

74 Onto Rev. Cope § 1316.01(J), (K) (Baldwin 1958). 

75 See pp. 715-16 infra. 
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upon negotiates’® to a purchaser in good faith and for value, that pur- 
chaser receives the same protection as he weuld have received had the 
instruments or documents purchased by him been the original subject of 
the security transaction. For example, A entrusts goods to B, and B sells 
them to C in return for C’s negotiable promissory note. B negotiates C’s 
note to D, a purchaser in good faith and for value. D is protected under 
section 1316.16 just as he would have been had C’s note been the subject 
of the trust receipt transaction between A and B. 
(3) Validity Against “Buyers In The 
Ordinary Course Of Trade” 

Section 1316.18(A)(1) provides that where a trustee of goods 
(1) has liberty of sale and (2) sells to a “buyer in the ordinary course 
of trade,” the buyer takes free of the entruster’s interest both during or 
after the thirty-day period and whether or not the entruster has filed. 

The freedom of the buyer in the ordinary course of trade from 
the entruster’s security interest is one of the most important features of 
the UTRA. The ultimate purpose of the trust receipts transaction in 
goods is usually to enable the trustee to sell the entrusted goods and to 
satisfy his indebtedness to the entruster out of the proceeds, The act’s 
grant of protection to the buyer in the ordinary course of trade facilitates 
the sale of entrusted goods and is accordingly consistent with the purpose 
of trust receipts financing. 

The “buyer in the ordinary course of the trade” provisions are 
limited to the case of purchasers of goods. Moreover, the phrase “in the 
ordinary course of trade” quite clearly excludes purchasers in bulk from 
protection under these provisions. It should not be concluded, however, 
that all non-bulk purchasers of goods under all circumstances take free 
of the entruster’s interest. In order to determine under what circum- 
stances a non-bulk purchaser is protected, a closer look must be taken at 
the two requirements on which protection depends: (a) The trustee must 
have “liberty of sale” (b) The purchaser must be a “buyer in the ordi- 
nary course of trade.” 

(a) “Liberty of sale” 

A buyer in the ordinary course of trade is protected only if the 
entruster has conferred upon the trustee “liberty of sale.” This require- 
ment is based upon the premise that the buyer is entitled to protection 
only if the entruster has authorized the trustee to sell the entrusted 
goods or taken some action which would indicate to buyers that the 
trustee had authority to sell. The term “liberty of sale” includes not 
only the granting of actual authority but is extended to incorporate the 
so-called “floor-plan” doctrine which had evolved under general estoppel 
principles prior to the drafting of the UTRA. This doctrine provided 





76 The word “negotiates” might suggest that this section is limited to negoti- 
able instruments or documents. However, it would appear that this section em- 
braces any instruments or documents which would be within the scope of On10 
Rev. Cone § 1316.16 (Baldwin 1958). 
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that a bona fide purchaser of goods subject to a recorded security interest 
took free of the constructive notice ordinarily provided by recording 
where the secured party had consented to the placing of the goods on a 
sales floor. The act follows this doctrine by providing, in section 
1316.18(C), that “if the entruster consents to the placing of goods 
subject to a trust receipt transaction in the trustee’s stock in trade or in 
his sales or exhibition rooms, or allows such goods to be so placed or kept, 
such consent or allowance shall have like effect as granting the trustee 
liberty of sale.” The scope of this section is quite broad; it has been held 
that consent to the placing of goods in the trustee’s stockroom or ware- 
house conferred liberty of sale, since the section is not limited to consent 
to placing of goods on sales floors but includes consent to the placing of 
goods “‘in the trustee’s stock in trade.”"” 

The effect of the existence of “liberty of sale” is that the entruster 
cannot defeat a “buyer in the ordinary course of trade” either by virtue 
of the provisions of the UTRA with respect to the thirty-day period or 
by filing. However, as will be noted, the entruster can prevail, even if 
the trustee had “liberty of sale,” by showing that the purchaser in 
question had actual knowledge of limitations on the trustee’s liberty of 
sale. 

(b) “Buyer in the ordinary course of trade” 

This term is defined™* to mean a person to whom (1) goods are 
sold and delivered (2) for new value and who (3) acts “in good faith 
and without actual knowledge of any limitation on the trustee’s liberty 
of sale,” including one who takes by conditional sale under a_pre- 
existing contract with the trustee to buy the goods delivered, or like 
goods for cash or on credit. (4) The term does not include a pledgee, 
mortgagee or lienor. (5) The term expressly excludes “transferees in 
bulk.” 

It should not be concluded that a purchaser to be a “buyer in the 
ordinary course of trade” must be a retail buyer; a dealer may be a 
buyer in the ordinary course of trade.” A person lending money to a 
trustee and securing his loan by a mortgage on entrusted property is not 
a “buyer in the ordinary course of trade,” since that term excludes 
mortgagees. Nor is a finance company within the statutory definition 
of buyer in the ordinary course of trade if it has received for new value 





77 Commercial Discount Co. v. Mehne, 42 Cal. App. 2d 220, 108 P.2d 735 
(1st Dist. 1940). 

78 Onto Rev. Cope § 1316.01(A) (Baldwin 1958). 

79 Colonial Fin. Co. v. DeBenigno, 125 Conn. 626, 7 A.2d 841 (1939); 
General Fin. Corp. v. Krause Motor Sales, 302 Ill. App. 210, 23 N.E.2d 781 (ist 
Dist. 1939) ; Commercial Credit Corp. v. General Contract Corp., 223 Miss. 774, 
79 So. 2d 257 (1955). The court in DeBenigno ruled inapplicable to the interpre- 
tation of the scope of the term “buyer in the ordinary course of trade” the Ohio 
case of Colonial Fin. Co. v. McCrate, 60 Ohio App. 68, 19 N.E.2d 527 (Putnam 
County Ct. App. 1938) which held that the “floor plan” doctrine did not cover sales 
to a retail dealer. 
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a note and chattel mortgage given by a third person to the trustee as 
payment for entrusted goods. This is because the goods were not sold 
or delivered to the finance company.”” However, two California cases 
have held that where the retail purchaser from the trustee arranges his 
own financing in advance of the purchase and the lender takes an 
assignment of a conditional sale contract from the trustee the lender has 
the status of a buyer in the ordinary course of trade.** This result is 
apparently reached on the ground that the lender derives his rights from 
the retail purchaser of the entrusted property, who himself had the status 
of a buyer in the ordinary course of trade. 

The requirement that a purchaser to become a buyer in the ordi- 
nary course of trade must take delivery of the goods should not be over- 
looked. This requirement is obviously designed to exclude fictitious sales 
from the coverage of section 1316.18(A). 

It should also be noted that a purchaser to be a buyer in the ordinary 
course of trade must give “new value” (and at the same time the erosion 
of this term, referred to earlier, should be kept in mind). A sale on 
credit involves the giving of “new value.” 

The most fruitful source of litigation under section 1316.18(A) 
is the question as to whether the purchaser has acted “in good faith and 
without actual knowledge of any limitation on the trustee’s liberty of 
sale.” This phrase must be harmonized with the provisions of section 
1316.18(C) which provides that consent to the placing of goods in the 
trustee’s stock in trade confers liberty of sale. Where such consent is 
given and “liberty of sale” accordingly results it might well be asked 
how there can be any “limitation” on liberty of sale of which the buyer 
can have actual knowledge. However, it was apparently the intent of 
the drafters that where consent to the placing of goods in the stock in 
trade is given the entruster cannot rely on constructive notice from filing 
but can prevail if he shows that the buyer had actual knowledge of the 
existence of trust receipts which restrict the trustee’s liberty of sale.®* It 
has been held that for the buyer to have such actual knowledge he must 
have actual knowledge (or perhaps reason to have actual knowledge) that 
the specific goods which he purchases are subject to trust receipts re- 





80 B.C.S. Corp. v. Colonial Discount Co., 169 Misc. 711, 8 N.Y.S.2d 65 (City 
Ct. New York 1938). 

81 Security-First Nat’l Bank of Los Angeles v. Taylor, 123 Cal. App. 2d 380, 
266 P.2d 914 (2d Dist. 1954); Bank of America Nat’l Trust & Sav. Ass’n v. 
National Funding Corp., 45 Cal. App. 2d 320, 114 P.2d 49 (4th Dist. 1941). The 
result in these cases is questionable but may be defended by comparing them to 
the case where a buyer in the ordinary course of trade arranges his own financing 
and gives a chattel mortgage directly to the lender. In the latter case the lender 
clearly derives his rights from the buyer in the ordinary course of trade and 
prevails over the entruster. 

82 If the trust receipts do not by their terms limit the trustee’s liberty of sale, 
the trustee can pass good title to a buyer in the ordinary course of trade even if 
the buyer knows that such trust receipts exist. The important point is whether the 
buyer knows of any limitations on the trustee’s liberty of sale. 
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stricting the trustee’s liberty of sale; mere knowledge on the part of the 
buyer that the vendor has engaged in trust receipts financing does not 
amount to bad faith or actual knowledge.** 

Section 1316.19 provides that the purchase of entrusted goods, in- 
struments or documents on credit shall constitute new value, but that 
the entruster is entitled to any debt owing to the trustee and any security 
therefor by reason of such credit purchase. It also provides that the 
entruster’s right to such indebtedness shall be subject to any set-off or 
defense valid against the trustee which accrued before the purchaser has 
actual notice of the entruster’s interest. 

Under section 1316.22 it is provided that the entruster shall not 
be responsible as principal or as vendor under any sale or contract of sale 
made by the trustee. This section recognizes that since the entruster has 
only a security interest in the entrusted property rather than active owner- 
ship he should have no liability on any sales warranties or agreements 
made by the trustee. 


(4) Validity Against Purchasers Of Goods Other Than Buyers 
In Ordinary Course Of Trade 

The treatment of purchasers of goods other than buyers in the 
ordinary course of trade, set forth in section 1316.18(B), seems unduly 
complicated, and the policies underlying the treatment are not clear. As 
already noted, the term “purchasers,” under the act, means not only 
persons taking by purchase, in the ordinary sense, but also pledgees, 
mortgagees and other claimants of contractual security interests. Section 
1316.18(B) distinguishes in treatment between (1) a transferee in bulk, 
defined to mean a mortgagee or pledgee or buyer of the trustee’s business 
substantially as a whole and (2) all other “purchasers” of goods other 
than buyers in the ordinary course of trade. 

Within the thirty-day period, any purchaser except a transferee in 
bulk prevails over the entruster if he (1) gives new value without notice 
during such period, and (2) takes delivery of goods before the entruster 
files. A transferee in bulk giving value, whether new or not, within the 
thirty-day period cannot prevail over the entruster. 

Any purchaser of goods, including a transferee in bulk, prevails 
over the period if (1) he gives value (not limited to “new value”) after 
the thirty-day period and (2) takes delivery of the entrusted goods be- 
fore the trustee files. 

The UTRA’s requirement of delivery, as noted above, applies 
irrespective of whether the subsequent secured party advanced his con- 
sideration during or subsequent to the thirty-day period. This require- 
ment of delivery, as applied to the claimant of a contractual security 
interest, results in much weaker protection than that afforded subsequent 
secured parties in similar circumstances under other Ohio laws, Clearly, 
under the laws governing chattel mortgages, conditional sales and 





83 Colonial Fin. Co. v. DeBenigno, supra note 79. 
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factors’ liens in Ohio, there is no such requirement of possession imposed 
upon a subsequent bona fide secured party in order to permit him to 
prevail over a prior unfiled security interest. 

It seems highly unreasonable to require a mortgagee, for example, 
who had no notice, actual or constructive, of an outstanding trust receipt, 
not only to file but also to take possession of the goods in order to gain 
protection as against the entruster. The provision appears all the more 
unfair when it is considered that the essence of a security transaction by 
way of mortgage is to permit the debtor to retain possession, that the 
chattel mortgage statute requires filing in lieu of taking possession and 
that it is quite likely the mortgagee under the terms of the mortgage 
will not even have the right to deprive the mortgagor of possession so 
long as the latter is not in default. As a practical matter, therefore, the 
protection conferred upon “purchasers” is more or less limited to 
pledgees who can be expected ordinarily to obtain delivery of pledged 


property. 
(5) Validity In Bankruptcy 


Prior to the 1950 amendment of section 60 of the Bankruptcy 
Act,™ a transfer of property was not deemed made, for the purpose of 
determining whether such transfer was preferential, until such time as 
such transfer became perfected under state law against both lien credi- 
tors and bona fide purchasers for value. If such transfer never became 
so perfected it was deemed made on the eve of bankruptcy. In the case 
of In re Harvey Distributing Co.,® decided in 1950, the effectiveness of 
secured financing under the Uniform Trust Receipts Act was dealt a 
severe blow by a holding that since the entruster’s interest, in the absence 
of the taking of possession, could never become perfected against buyers 
in the ordinary course of trade it must, under the “bona fide purchaser” 
test of section 60 of the Bankruptcy Act, be deemed to have been con- 
veyed on the eve of bankruptcy and to constitute a preferential transfer. 
The threat posed to trust receipts financing by such an interpretation of 
section 60, and not, as is commonly believed, the earlier decisions ap- 
plying the “bona fide purchaser” test of section 6( to invalidate non- 
notification as well as notification accounts receivable financing trans- 
actions, provided the main impetus to the 1950 amendment of section 60) 
to replace the “bona fide purchaser” test, in the case of transfers of 
personal property, with a “lien creditor” test, which is set forth as follows: 


For the purposes of [sections 60(a)-(b)], a transfer of 
property other than real property shall be deemed to have been 
made or suffered at the time when it became so far perfected 





411 U.S.C. § 96 (1952). 


8588 F. Supp. 466 (E.D. Va. 1950). On appeal, the judgment in this case 
was reversed by a retroactive application of the 1950 amendment to § 60, dis- 
cussed in the text. Coin Machine Acceptance Corp. v. O'Donnell, 192 F.2d 773 
(4th Cir. 1951). 
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that no subsequent lien upon such property obtainable by legal 
or equitable proceedings on a simple contract could become 
superior to the rights of the transferee. 


As has already been noted, an entruster can obtain sure protection 
against lien creditors under the UTRA by filing at any time within the 
thirty-day period. Does it follow that filing at any time during such 
period avoids the possibility of a preference? Reference must be made 
to section 60(a)(7) of the Bankruptcy Act which provides that where 
applicable law requires “a transfer of property other than real property 
for or on account of a new and contemporaneous consideration to be 
perfected by recording, delivery, or otherwise” in order to defeat the 
rights of lien creditors, the transfer will be deemed made at the time of 
transfer 


(1) where applicable law specifies a period of not more than 
21 days after the transfer within which recording, de- 
livery, or other act is required, and compliance is made 
therewith within the specified period ; 

(2) where applicable law specifies no stated period or specifies 
a period of more than 21 days and compliance is made 
within 21 days of the transfer. 


It would appear to follow that to avoid any possibility of a preference 
an entruster must file within twenty-one days of the execution of a trust 
receipt despite the fact that a longer period may be available under the 
Uniform Act to defeat claims of lien creditors.®® 

One further bankruptcy problem should be noted. Section 67(c) 
of the Bankruptcy Act*’ subordinates to certain claims statutory liens 
“on personal property not accompanied by possession of such property.” 
Does this section pose a threat to trust receipts transactions in which the 
entruster does not take possession? It apparently does not. It has re- 
cently been held that a factor’s lien is not a statutory lien within the 
meaning of the Bankruptcy Act, the court stating that that term does not 
include consensual liens whether or not based on statutory provisions.** 
The same reasoning is applicable to trust receipts. 


FILING PROVISIONS 
It has been noted at the outset that the filing system used under the 


86 See Unirorm Commercial Cope § 9-304, Comment 4 (1957 Official Text). 
Under the Bankruptcy Act as it existed prior to the 1950 amendments it was held 
that payments received and repossessions made by an entruster within the thirty 
day period provided by the UTRA were valid against the trustee in bankruptcy. 
In re McManus Motors, Inc., 27 F. Supp. 113 (D. Mass. 1939). 

8711 U.S.C. § 107(c) (1952). 

88In the Matter of Tele-Tone Radio Corp., 133 F. Supp. 739, 746-48 
(D. N.J. 1955). 
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act is the system of “notice filing.” Since “notice filing” is already 
familiar to Ohio practitioners under the provisions of the Ohio Assign- 
ment of Accounts Receivables Act, it is sufficient to say that such filing 
requires only the filing of a simple statement effective for a specified 
period indicating that a lender and borrower are engaged or intend to 
engage in a financing transaction or transactions; the public statement 
does not identify any property which is subject to a security interest but 
imposes on third persons the burden of inquiry as to this matter. 

The filing statement required under the Trust Receipts Act*® must 
state the following: 


(1) A designation of the entruster and the trustee, and of the 
chief place of business of each within this state, if any; 
and if the entruster has no place of business within the 
state, a designation of his chief place of business outside 
the state. 


With respect to the designation of the parties it should be noted 
that a Massachusetts court has interpreted the act to require a high de- 
gree of accuracy in such designation.” 

With respect to the designation of the place of business of the 
parties, section 1316.23 requires that the chief place of business of both 
parties within the state, if any, must be designated. However, only in 
the case of the entruster is there specific provision for designating his 
chief place of business outside the state if he had no place of business 
within the state. Moreover, section 1316.23 provides that the financing 
statement shall] be filed with the county recorder in the county “where 
the trustee’s chief place of business within this state is located.” A 
literal interpretation of these provisions admits of the conclusion that a 
financing statement may not be properly filed in Ohio if the trustee 
cannot be said to have any place of business within Ohio. 


(2) A statement that the entruster is engaged, or expects to 








89 Oun10 Rev. Cope §§ 1316.23, .24 (Baldwin 1958). 
90 General Motors Acceptance Corp., v. Haley, 329 Mass. 559, 109 N.E.2d 143 
(1952) (Where trustee’s name was E. R. Millen Co., Inc., financing statement in 
which the trustee was designated as “E. R. Millen Company” and its signature 
was “E. R. Miilen, Trustee’ was invalid.). 

Under Onto Rev. Cone § 1316.25 (Baldwin 1958) it is made the duty of the 
filing officer to mark each financing statement filed with a consecutive file number, 
and with the date and hour of filing, and to keep such statement in a separate 
file; and to “note and index the filing in a suitable index according to the name of 
the trustee and containing a notation of the trustee’s chief place of business as 
given in the statement.” In re Nickulas, 117 F. Supp. 590 (D. Md. 1954), aff'd 
sub nom. Tatelbaum v. Refrigeration Discount Corp., 212 F.2d 877 (4th Cir. 1954), 
held that indexing of the financing statement under the name in which the trustee 
conducted business rather than in the trustee’s individual name was not misleading 
and did not constitute a substantial defect. 
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be engaged, in financing under trust receipt transactions 
the acquisition of goods by the trustee. 


The limitation of the above section to goods is not inconsistent with 
the other provisions indicating that “documents” are subject to the filing 
provisions, In the case of documents it is the goods, title to which are 
evidenced by the documents, which are the ultimate subject of financing. 


(3) A description of the kind or kinds of goods covered or 
to be covered by such financing. 


Again, the word “goods” is used. In the case of documents, a 
description should apparently be made of the goods covered by the 
documents, 

The question of the degree of specificity with which property must 
be described in a filing statement is of course important. The sample 
statement set forth in the act®’ lists as examples of such description 
“coffee, silk, or the like,” which would indicate that only the broad class 
of property need be stated. 


(4) The signatures of the entruster and trustee. 


By presentation of the financing statements for filing and payment 
of the filing fee the entruster obtains the statutory protection which re- 
sults, for a period of one year after filing.°* The protection of the 
filing statement is effective with respect to documents or goods which 
are within one year after filing, or were within thirty days before filing, 
“the subject matter of a trust receipt transaction between the parties.” 
Presumably property becomes “the subject matter of a trust receipt trans- 
action” when the thirty-day period, defined in section 1316.15(A) com- 
mences to run. 

At any time before the expiration of the one-year effective period 
if the financing statement, a similar financing statement, or an affidavit 
of the entruster alone setting forth the information to be contained in 
the original financing statement, may be filed.®* This second filing has 
the effect of extending the effective period of the first statement so as 
to cover trust receipt transactions made within an additional year and 
also has the effect of continuing for an additional year the entruster’s 
protection as to property covered by the earlier statement. Since the 
additional statement is said to be valid “in like manner and for like 
period” as the original filing, it is possible, but by no means clear, that 
a series of such additional statements may be filed annually so as to give 
the entruster an indefinite period of protection. 





91 Onto Rev. Cope § 1316.24 (Baldwin 1958). 
92 Onto Rev. Cone § 1316.26 (Baldwin 1958). 
98 On10 Rev. Cone § 1316.27 (Baldwin 1958). 
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The UTRA, as originally written, provided for “central filing,” 
that is, filing with the Secretary of State. The Ohio act, however, pro- 
vides for “local” filing, with the county recorder of the county where 
the trustee’s chief place of business in Ohio is located. The change was 
apparently made in the belief that since all other Ohio recording or filing 
acts require local recording, it would be burdensome to require third 
parties in checking title to property to check some liens locally and trust 
receipts liens centrally. 

However, by using the language “chief place of business” the legis- 
lature may have created a far more serious problem than would have 
been presented by the adoption of central filing. For example, where a 
trustee corporation’s principal office as designated by its articles of in- 
corporation is located in one county within the state but its major business 
establishment is in another county, where should the statement be filed? 
If the trustee is an individual who resides in one Ohio county but has his 
place of business in another, it would appear that the statement should 
be filed with the recorder of the latter county® although any chattel 
mortgage or conditional sales contract affecting his title to property 
would properly be filed in the county of residence.* 

The effect of the use of this unfamiliar language, “chief place of 
business,” to designate the place of filing would thus seem to be twofold. 
First, it may create uncertainty on the part of the entruster as to the 
proper county for filing. Second, it may force the careful lender who 
is checking the borrower’s title to property to search in two or more 
counties.*° 

It is also unfortunate that the act, unlike the Ohio Assignment of 
Accounts Receivable Act,®” has no specific conflict of laws provision. It 
is thus unclear, in connection with multi-state trust receipt transactions, 
whether filing should be made in the state where the entrusted property 
is located, where the trust receipt is issued, or where the chief office of 
the trustee is located. Perhaps the provisions of section 1316.23 referred 
to earlier afford some support for a choice of the third of these alterna- 





94 This would also be true under Ono Rev. Cope § 1325.03 (Baldwin 1958) 
(Assignment of Accounts Receivable Act) and Onto Rev. Cope § 1311.61 (Baldwin 
1958) (Factor’s Lien Act) which provide for filing in the county of the borrower’s 
“principal place of business.” The latter statute further provides that where the 
borrower is a corporation, its “principal place of business” shall be the principal 
office in this state designated by the records of the Secretary of State. 

5 Chattel mortgages and conditional sale contracts are required by Onto 
Rev. Cope §§ 1319.01, .11 (Baldwin 1958), respectively, to be filed in the county 
where the mortgagor or vendee resides, or if a non-resident, then where the 
property is situated. For a corporation, the county of residence is the county 
designated in its articles of incorporation as the location of its principal office. 
Sweeny v. Driller Co., 122 Ohio St. 16, 170 N.E. 436 (1930). 

96 Caution would seem to require that an entruster file and a lender search 
the records in both the county of residence (for a corporation, principal office as 
per articles of incorporation) and the county of the major business establishment. 

97 Ou10 Rev. Cope § 1325.02 (Baldwin 1958). 
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tives. Probably, however, until the conflicts problem is clarified by the 
cases, multiple filings will in some cases be the only safe course.*® 

The act makes no specific provision with respect to determining 
priorities between two entrusters lending money on the same property. 
The classic problem in this area would arise as follows: A files a fi- 
nancing statement indicating his intent to enter a trust receipt transaction 
with B covering property of a certain class. C subsequently files a 
financing statement indicating his intent to enter a trust receipt trans- 
action with B covering property of the same class. C then lends B 
money, taking a trust receipt on property of the class described in his 
financing statement, After C makes this loan, A lends B money, taking 
a trust receipt on the same property. The issue is, of course, which of 
A and B prevails, A, the first to file, or B, the first to give value. 

In Donn v. Auto Dealers Inv. Co., the Supreme Court of Illinois 
held that B, the first to give value, prevails in the above situation. The 
court distinguished the filing of the financing statement by A from the 
case of the filing of a mortgage to secure future obligatory advances on 
the ground that the filing of the financing statement did not constitute 
a commitment to make advances. 

As a practical matter, the situation in Donn is unlikely to occur 
often in Ohio since the Ohio act follows the original draft of the Uni- 
form Act in being largely limited to the financing of new acquisitions. 
However, in Illinois, the Uniform Act has been amended to extend 
trust receipt financing to old inventory’ and the problems of double 
financing at the wholesale level are accordingly more severe. 


THE ENTRUSTER’s RIGHTS TO PROCEEDS 


One of the features of the UTRA distinguishing it from the 
chattel mortgage or conditional sales acts is its express provisions with 
respect to the secured party’s rights to the proceeds of property subject 
to his security interest. 

It has already been noted that under section 1316.19 the entruster 
is, in the case of a purchase by a third person of any entrusted property 
on credit, entitled to “any debt owing to the trustee and any security 
therefor, by reason of such purchase.” Section 1316.20 gives the en- 
truster certain further rights to proceeds of entrusted property but, as is 
not expressly provided under section 1316.19, only if one of the two 
following conditions is met: 


(1) Under the terms of the trust receipt transaction, the 
trustee has no liberty of sale or other disposition. 





98 This conflict issue was presented and avoided in Barrett v. Bank of Man- 
hattan Co., 218 F.2d 763 (2d Cir. 1954). 

99 385 Ill. 211, 52 N.E.2d 695 (1944). 

100 IL. ANN. STAT. c. 121%4 § 167(1)(c) (Smith-Hurd Supp. 1957). 








712 OHIO STATE LAW JOURNAL [Vol. 19 


(2) Under the terms of such transaction, the trustee, having 
liberty of sale or other disposition, is to account for the 
proceeds of any disposition. 


Section 1316.20 provides that the entruster shall have the rights 
to proceeds therein granted “to the extent to which and as against all 
classes of persons as to whom his security interest was valid at the time 
of disposition by the trustee.” For example, if an entruster is protected 
against all lien creditors at the time of the sale of entrusted property, 
either because such sale has occurred within the thirty-day period or by 
reason of filing, the entruster’s rights to proceeds will prevail over rights 
of lien creditors thereto. 

There is no specific provision as to the persons against whom the 
entruster’s right to debts from purchasers and security therefor, under 
section 1316.19, is valid. However, the above rule, though literally 
limited to rights under section 1316.20, would appear equally applicable 
to rights under section 1316.19. 


RIGHTs TO PROCEEDS UNDER SECTION 1316.20 


Under Revised Code section 1316.20 the entruster is given certain 
rights to three classes of proceeds, which will be discussed separately: 


(1) Debts described in section 1316.19. 
(2) Proceeds whether or not identifiable. 
(3) Identifiable proceeds, 


(1) Debts described in section 1316.19 


This provision of section 1316.20 obviously adds nothing to the 
entruster’s rights under section 1316.19. The only question is whether 
it qualifies those rights. Section 1316.19 does not itself condition the 
entruster’s rights on his either withholding liberty of sale or imposing a 
duty to account for proceeds whereas all rights under section 1316.20 
are so conditioned. It is unclear whether these conditions should be read 
into section 1316.19 by reason of the reference to that section contained 
in section 1316.20. 


(2) Proceeds whether identifiable or not 
Section 1316.20(B) gives the entruster rights 


to any proceeds or the value of any proceeds, whether such 
proceeds are identifiable or not, of the goods, documents or 
instruments, if said proceeds were received by the trustee within 
ten days prior to either application for appointment of a re- 
ceiver of the trustee, or the filing of a petition in bankruptcy 
or judicial insolvency proceedings by or against the trustee, or 
demand made by the entruster for prompt accounting; and to 
a priority to the amount of such proceeds or value. 
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The rights to proceeds of entrusted property under this section are avail- 
able, it will be noted, only if within ten days after the actual date of 
receipt of proceeds of entrusted property by the trustee, regardless of 
whether the entruster has notice of the receipt of such proceeds, either 
the entruster demands an accounting or a bankruptcy or insolvency pe- 
tition is filed. The term “demand for an accounting” has been inter- 
preted in a non-technical sense; a demand for payment of the sale 
proceeds and the taking of possession of a trade-in have both been held 
to constitute compliance with the statutory requirement.’ 

The effect of the section is to give the entruster a charge against 
the general assets of the trustee to the extent of the value of proceeds 
received within the ten-day periods designated. Crucial to a determina- 
tion of the validity of such a charge in bankruptcy is the question 
whether such charge constitutes a lien or a mere priority. A lien is a 
security interest in property of a debtor, which interest is enforceable 
under certain circumstances whether the debtor is insolvent or not. A 
priority is a preferred claim against a debtor’s estate enforceable only in 
insolvency proceedings. A security interest valid under state law is ordi- 
narily valid in bankruptcy whereas, under section 64 of the Bankruptcy 
Act’ as amended in 1938, state-created priorities with the exception of 
landlords’ priorities for rent are denied priority under the Bankruptcy 
Act. Factors looking towards a conclusion that the rights of the en- 
truster constitute a lien are the following: 

(1) The entruster’s rights in the entrusted property prior to dis- 
position is clearly a lien. The general scheme of section 1316.20 is to 
extend to proceeds whatever right the entruster has in the entrusted 
property. 

(2) The entruster’s right may be enforced even if the trustee is not 
insolvent to the extent of proceeds received within ten days before a 
demand for an accounting. 

Factors looking towards a conclusion that the rights of the entruster 
under section 1316.20(B) are a priority are: 

(1) The use of the word “priority” in the section. (However, it 
should be noted that at the time of the preparation of the original draft 
state-created priorities were valid under the Bankruptcy Act, and there 
was not so pressing a need as there would be today to be precise in 
terminology. ) 

(2) The entruster’s charge is against the general assets of the 
trustee rather than against specific property. 

In In re Harpeth Motors, Inc.,'°* the Tennessee Federal District 
Court held that the rights of the entruster under section 10(b) of the 





101 People’s Fin. and Thrift Co. of Visalia v. Bowman, 58 Cal. App. 2d 729, 
(4th Dist. 1943); Universal Credit Co. v. Citizens State Bank, 224 Ind. 1, 64 
N.E.2d 28 (1945). 

102 11 U.S.C. § 104 (1952). 

103 135 F. Supp. 863 (D. Tenn. 1955). 
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UTRA [Ohio Revised Code section 1316.20(B)] constitute a lien 
rather than a priority, relying mainly on the two points set forth above 
as supporting such a conclusion. The Harpeth Motors decision has been 
approved by a Tennessee appellate court.’ 

If the Harpeth Motors case is correct in holding that the entruster’s 
right to unidentifiable proceeds is a security interest, it would follow that 
the entruster need not comply with the provisions of the Bankruptcy Act 
relating to the filing of claims in order to preserve such right. How- 
ever, one case prior to the Harpeth Motors case held that the entruster 
must file a claim in bankruptcy to preserve his right to unidentified pro- 
ceeds which the court gave the novel title of a “preferred lien”? In 
any event, in order to protect himself against the disbursement of funds 
due him under section 1316.20 the entruster should give the trustee in 
bankruptcy some written notice of his rights. 


(3) Identifiable Proceeds 
Section 1316.20(C) gives the entruster the rights to identifiable 
proceeds of entrusted property 


unless the provision for accounting has been waived by the en- 
truster by words or conduct; and knowledge by the entruster 
of the existence of proceeds, without demand for accounting 
made within ten days from such knowledge, shall be deemed 
such a waiver. 


In certain areas the application of this section is clear. If the 
trustee exchanges property for other property, such other property may 
become subject to the entruster’s lien under this section. Similarly, if 
the entruster sells entrusted property for cash and deposits the cash in a 
separate bank account, or intermingles the cash proceeds with funds of 
his own in such a manner that the cash proceeds remain identifiable 
under customary tracing rules, the cash proceeds may be subject to the 
entruster’s lien. 

The difficult area of the section’s application has concerned the 
entruster’s right to proceeds which are not in the hands of the trustee. 
One court has held that none of the provisions of section 1316.20 apply 
to proceeds not in the hands of the trustee’”® but this holding seems com- 
pletely unjustified by the language of the section, except, of course, in 
the case of section 1316.20(B). The most troublesome case arises as 
follows: 

A, a wholesale financer, loans money to B, a dealer, taking a trust 





104 Commercial Union Bank of Nashville v. Alexander, 312 S.W.2d 611 
{Tenn. App. 1957). 

105 Crusoe v. Associates Discount Corp., 129 F. Supp. 598 (N.D. Fla. 1955). 

106 Citizens Nat’l Trust & Sav. Bank v. Beverly Fin. Co., 127 Cal. App. 2d 
$35, 273 P.2d 714 (App. Dep’t Superior Ct. Los Angeles county 1954). 
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receipt. B sells the entrusted property to C, the sale being secured by a 
conditional sale contract or a chattel mortgage. B assigns the conditional 
sale contract or chattel mortgage to D, a retail financer, for value. 
B fails to account to A for the proceeds of his transaction with D. B 
becomes insolvent or decamps. The question then arises: Can A recover 
the conditional sale contract or chattel mortgage or its value, from D? 

The case authority under the act is badly divided on the above 
question. The only principle which can be said to unite the cases is a 
refusal to base their results on a close reading of the statute. Thus 
several California cases hold for the retail financer on the non-statutory 
ground of estoppel: that the entruster having chosen to deal with the 
trustee and invest him with indicia of ownership should bear the risk of 
his dishonesty.?°* 

Other cases have held for the retail financer by concluding that in 
taking an assignment of the conditional sales contract or chattel mort- 
gage for value it is entitled to the protection accorded under section 
1316.16 to “purchasers taking from the trustee for value, in good faith, 
and by transfer in the customary manner instruments in such form as 
are by common practice purchased and sold as if negotiable.”'* The 
cases which hold that conditional sales contracts or chattel mortgages are 
“instruments in such form as are by common practice purchased and sold 
as if negotiable” stress heavily the great volume in assignments of such 
contracts. The consideration of market volume seems relevant to the 
second part of the above quoted phrase, i.¢., “as are by common practice 
purchased and sold as if negotiable” since great market volume indicates 
that conditional sales contracts, like negotiable instruments, are trans- 
ferred readily without close examination of the dealings between the 
parties to the paper. However, it is difficult to see how the manner or 
volume of trading bears on the question whether a conditional sales 
contract or chattel mortgage is an “instrument” wit'tin the definition of 
section 1316.01(E). It is rather difficult to bring a conditional sales 
contract or chattel mortgage within this definition, = »me cases have held 


107 Commercial Credit Co. v. Barney Motor Co., 10 Cal. 2d 718, 76 P.2d 1181 
(1938); People’s Fin. and Thrift Co. of Visalia v. Bowman, 58 Cal. App. 2d 
729, 137 P.2d 729 (4th Dist. 1943); General Credit Corp. v. First Nat'l Bank of 
Cody, 74 Wyo. 1, 283 P.2d 1009 (1955). Other cases have rejected similar estoppel 
arguments. C.I.T. Corp. v. Commercial Bank of Patterson, 64 Cal. App. 2d 722, 
149 P.2d 439 (1st Dist. 1944); National Funding Corp. v. Stump, 57 Cal. App. 2d 
29, 133 P.2d 855 (4th Dist. 1943). 

108 Conditional sales contracts: Citizens Nat’l Trust & Sav. Bank v. Beverly 
Fin. Co., supra note 106; Farmers Nat'l Bank of Amsterdam v. Universal Credit 
Co., 259 App. Div. 955, 20 N.Y.S. 2d 1004 (3d Dep’t) reargument and leave to 
appeai denied, 260 App. Div. 815, 22 N.Y.S.2d 532 (3d Dep’t), leave to appeal 
denied, 784 N.Y. 818, 29 N.E.2d 975 (1940), summarized and approved in Citizens 
Nat'l Bank of Springville v. Conger, 176 Misc. 1048, 1050, 29 N.Y.S.2d 65, 67 
(Superior Ct. Erie county 1941). Chattel mortgage: General Credit Corp. v. First 
Nat’l Bank of Cody, supra note 107. 
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that conditional sales contracts are not “instruments in such form as are 
by common practice purchased and sold as if negotiable.” 

Some cases have held that the wholesaler financer prevails, basing 
their conclusion on section 10 of the UTRA (Ohio Revised Code 
section 1316.20) without making any detailed analysis of this section.1”” 
Perhaps an alternative section which might afford some comfort to the 
entruster is section 9(3) (Ohio Revised Code section 1316.19) which 
gives him rights to debts due the trustee from a purchaser of entrusted 
property “‘and any security therefor.” However, it must be conceded 
that the act does not provide a very clear guide to a solution of con- 
troversies between the wholesale and retail financer. 

Policy considerations would appear to favor the protection of the 
retail financer. The purpose of trust receipt financing is usually to facili- 
tate the sale of the entrusted property. In many businesses in which 
such financing is used the sale of the entrusted property can only be 
effected if financing of the sale can be obtained. Therefore, to give the 
wholesale financer rights superior to the retail financer may greatly dis- 
courage retail financing and frustrate the very purpose of the trust receipt 
transaction. Furthermore, to deny the wholesale entruster rights against 
the retail financer does not put him in a worse position than he would 
be in if the trustee were to engage in a cash sale. In either case the 
entruster would have to rely on the honesty of the trustee in accounting 
for cash proceeds. 

The rights of the retail financer depend, even in the cases in which 
he has prevailed, on his lack of actual notice of the entruster’s interest in 
the property in question. It has been held that mere knowledge of a 
general practice of “floor planning” does not constitute actual notice of 
the entruster’s rights."** In one case, even though the retail sale was a 
purely fictitious one set up for the sole purpose of obtaining double 
financing, 2 retail financer without notice of the fictitious character of 
such sales was held to have acted in good faith and without actual notice 
of the entruster’s interest.'!* 





109 Canandaigua Nat’! Bank and Trust Co. v. Commercial Credit Corp., 285 
App. Div. 7, 135 N.Y.S.2d 66 (4th Dep’t 1954); General Motors Acceptance Corp. 
v. Associates Discount Corp., 38 N.Y.S.2d 972 (Mun. Ct. Syracuse 1942), rev'd on 
other grounds, 267 App. Div. 1032, 48 N.Y.S.2d 242 (4th Dep’t 1944). 

110 Universal Credit Co. v. Citizens State Bank, 224 Ind. 1, 64 N.E.2d 28 
(1945) ; B.C.S. Corp. v. Colonial Discount Co., 169 Misc. 711, 8 N.Y.S.2d 65 (City 
Ct. New York 1938). 

111 £.g., Commercial Credit Co. v. Barney Motor Co., supra note 107; 
People’s Fin. and Thrift Co. of Visalia v. Bowman, supra note 107; Citizens Nat’l 
Trust & Sav. Bank v. Beverly Fin. Co., supra note 106; Security First Nat'l Bank 
of Los Angeles v. Taylor, supra note 81. In some cases the retail financer has 
been defeated by the entruster by proof that the retail financer had actual knowl- 
edge that a trust receipt was outstanding on the property in question. E.g., General 
Motors Acceptance Corp. v. Associates Discount Corp., supra note 109. 

112 Citizens Nat'l Trust & Sav. v. Beverly Fin. Co., supra note 106. See 
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It should be noted that under section 1316.20(C) the entruster 
has a right only to identifiable proceeds if he demands an accounting for 
proceeds within ten days of the knowledge of the existence of such pro- 
ceeds," whereas section 1316.20(B) conditions rights to proceeds, 
whether identifiable or not, on a demand for accounting within ten days 
of the receipt of proceeds regardless of the state of the trustee’s 
knowledge. It should further be noted that the requirement of section 
1316.20(C) of a demand for an accounting within ten days of knowl- 
edge of the existence of proceeds is only one specific example of conduct 
required to avoid a waiver of rights to an accounting. Such rights can 
be waived and the benefits of section 1316.20(C) accordingly lost, not 
only by failure to make a demand for accounting within the statutory 
period, but through a course of conduct indicating a lack of diligence on 
the part of the entruster in policing the status of entrusted property and 
proceeds therefrom.'"* 


PLEDGE UNACCOMPANIED By PossEssIon 


Tucked away among the various provisions of the UTRA are three 
short sections having nothing to do with trust receipts which significantly 
affect the Ohio law relating to a separate and distinct type of security 
device, the common law pledge. Sections 1316.07, 1316.08 and 1316.09 
codify a set of rules governing the validity as against third parties of an 
attempted pledge or agreement to pledge not accompanied by delivery of 
possession, sometimes referred to as an “equitable” or “imperfect” pledge. 
The application of these rules is not restricted by sections 1316.02 and 
1316.06, discussed previously, which impose definite limitations on what 
may constitute a “trust receipt transaction.” It is clear that the pledge 
provisions apply to purchase money and non-purchase money transactions 
alike, and irrespective of the purpose of possession by the pledgor.'® 

The extent to which a creditor of the pledgor can defeat the 
pledgee’s rights in an equitable pledge situation, depends upon whether 
the pledgee has given “new value” or merely “value.” Under section 





also North American Acceptance Corp. v. Northern Illinois Corp., 347 Ill. App. 89, 
106 N.E.2d 197 (2d Dist. 1952). 

113 Jt has been held that under this section the entruster has a property in- 
terest in proceeds from the moment of their coming into being, which interest is 
subject to defeasance upon the entruster’s failure to make demand within the ten 
day period. Commercial Credit Corp. v. Bosse, 76 Idaho 409, 283 P.2d 937 (1955). 
In the Bosse case a garnishee who attached the trustee’s bank account within the 
ten day period before the entruster made his demand unsuccessfully contended that 
§ 10(c) of the UTRA [Onto Rev. Cope § 1316.20(C) (Baldwin 1958)] merely 
gives the entruster an inchoate lien on indentifiable proceeds which is perfected 
only upon the making of the demand by the entruster. 

114 McCloskey v. J. Henry Schroder Banking Corp., 7 Misc. 2d 501, 168 
N.Y.S.2d 522 (Sup. Ct. Trial Term N.Y. county 1957). 

115 The purpose of possession under Ono Rev. Cope § 1316.09 (Baldwin 
1958), however, must be “temporary and limited.” 
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1316.07, where the pledgee has given new value, his rights will be up- 
held as against all creditors with or without notice for ten days there- 
after; where, however, the pledgee gives value which is not new value, 
or in the case of new value after the lapse of ten days from the giving 
thereof, the pledge will be valid against lien creditors without notice™® 
only as of the time the pledgee takes possession and without relation 
back.'’? For purposes of this section, as well as of sections of the UTRA 
relating to trust receipts, a creditor attains the status of lien creditor as 
of the date of the issuance of process where the attachment or levy 
follows within a reasonable time after such issuance.’”® 

It would seem clear that the pledgee who gives new value will not 
be deemed under section 60 of the Bankruptcy Act to have taken prop- 
erty of the pledgor for, on or account of an antecedent debt if he takes 
possession at any time within the ten-day period. This follows from the 
fact that, having been created by the statute, the interest of the pledgee 
during such ten-day period, though unaccompanied by possession, could 
hardly be held to be an “equitable lien” under section 60a(6) of the 
Bankruptcy Act. Furthermore, such a taking of possession after ad- 
vancing the funds but prior to the expiration of ten days is deemed to 
have been a contemporaneous transaction under section 60a(7) of the 
Bankruptcy Act since it is perfected within the stated period of time 
specified by the applicable law, the same being less than twenty-one days. 

Purchasers for value and without notice are given full protection 
under section 1316.08 which provides, without reference to the ten-day 
period, that they take free of the pledgee’s rights unless prior to the pur- 
chase the pledge has been perfected by possession taken. 

Section 1316.09 provides that where a person, for a temporary and 
limited purpose, delivers property “in which he holds a pledgee’s or other 
security interest” to the holder of the beneficial interest, the transaction 
has the same effect as a purported pledge for new value under sections 
1316.07 and 1316.08. The words “or other security interest” could 
lead to a conflict with other provisions of Ohio law unless construed to 
be limited to transactions in the nature of pledge and not including any 





116 This probably means notice at the time process was issued rather than at 
the time credit was extended although there would seem to be no logical reason 
why notice or lack of notice on the part of the creditor at the time he issues process 
should be significant. Unlike a subsequent purchaser or taker of a security interest, 
the levying creditor without notice’cannot be said to have relied to his detriment 
on the possession of the pledgor. 

117 The definition of “possession” contained in the UTRA, which in the case 
of goods includes constructive possession by means of tags, signs, etc., is expressly 
limited to “possession taken or retained by the entruster” and, hence, would not 
apply. Onto Rev. Cope § 1316.01(1) (Baldwin 1958). However, it is well estab- 
lished in Ohio that under certain circumstances constructive possession or a sym- 
bolical delivery is effective to validate a pledge. Dale v. Pattison, 234 U.S. 399 
(1914). 

118 Onto Rev. Cope § 1316.15(B)(1) (Baldwin 1958) to which specific refer- 
ence is made in Onto Rev. Cope § 1316.07(B) (Baldwin 1958). 
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security interest documented in such a way as to fall under some other 
statute requiring filing or recording in the absence of a change of 
possession.*1? 

The avowed purpose of the Commissioners on Uniform Laws in 
adopting the provisions embodied in section 1316.07 was to exclude the 
use of the pretended or unperformed pledge, dated back more than four 
months, from draining insolvent estates.’*° Conceding this to be a worth- 
while objective, one might still question the logic of including such pro- 
visions in an act dedicated to the subject of trust receipt financing. 

Furthermore, it seems more likely that the effect of this section is 
to benefit the pledgee rather than the creditors of the pledgor.’*? The 
pre-existing common law rule generally followed is that an equitable 
pledge will be enforced between the parties and against purchasers with 
notice and, in some states, general creditors but not against subsequent 
bona fide purchasers or lien creditors.’** 

Likewise, it appears that in Ohio the general effect of section 
1316.07 is to increase the protection previously accorded a pledgee at 
the expense of the pledgor’s creditors by giving to the pledgee an extra 
ten days in which to perfect his security. At an early date the Ohio 
Supreme Court in the case of Thorne v. First Nat’l Bank'** held that a 
purported pledge not accompanied by the receipt and retention of pos- 
session by the pledgee was void as against the pledgor’s creditors. In 
Klaustermeyer v. Trust Co.,!* the one case in which an equitable pledge 
was upheld against creditors of the pledgor, the result was predicated 
upon the finding and the agreement of counsel that the pledgor’s assignee 
for the benefit of creditors did not occupy the status of an intervening 
third party.?*5 








119 See Bacon, supra note 4, at 270, for the view that an unfiled chattel mort- 
gage would be within the scope of this section. 

120 See Commissioner’s Prefatory Note on “What the Uniform Trust Receipt 
Act Does,” 9C Unirorm Laws ANN, 228 (1957). 

121 One commercial transaction in which the imperfect pledge provisions of 
the UTRA may be useful is the broker’s “day loan” or “clearance loan.” Under 
this transaction the financer, commonly a bank, makes a loan to a broker in the 
morning of a business day which enables him to obtain delivery of securities for 
purpose of sale during the day. At the end of the day the loan is paid out of the 
proceeds of securities sold. Prior to the adoption of the UTRA, if the broker be- 
came insolvent within the subsequent four months, there was a possibility that 
payments to the bank by the broker might be considered preferential. See National 
City Bank v. Hotchkiss, 231 U.S. 50 (1913). However, under the UTRA the bank 
may obtain a lien on securities and their proceeds by having the broker on the 
morning of the business day enter into an agreement to pledge covering the 
securities to be delivered to the broker during the day and their proceeds. 
Alternatively, the bank may obtain a lien by way of trust receipt, under the pro- 
visions of On10 Rev. Cope § 1316.02 (Baldwin 1958). 

122 72 C.J.S. Pledges § 14 (1951). 

123 37 Ohio St. 254 (1881). 

124 $9 Ohio St. 142, 105 N.E. 278 (1913). 

125 It was held that an assignee for the benefit of creditors takes the property 
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INTERRELATION OF UTRA ano OTHER OHIO 
Laws GOVERNING COMMERCIAL TRANSACTIONS 


What method of secured financing should be used where either the 
UTRA or some other security device is available? How does the UTRA 
affect other commercial transactions? In the light of the UTRA, what 
new hazards must be anticipated and what additional safeguards must 
now be taken by the lender whose primary concern is that his security 
instrument (whether chattel mortgage, conditional sale contract, factor’s 
lien or assignment of accounts receivable) constitute the first and best 
lien against the property covered thereby? 

These vital questions can best be answered by separately considering 
the relationship of the UTRA to each of a number of the pre-existing 
Ohio laws covering commercial transactions. Before doing so, however, 
it should be observed that where a transaction falls within the provisions 
of the UTRA or any other Ohio statute requiring filing or recording, 
section 1316.30 gives the secured party the alternative of complying with 
the provisions of either law and receiving the protection given by the 
provisions complied with. Therefore, the Ohio statutes governing chattel 
mortgages, conditional sales and factor’s liens, in many instances, will 
present methods of security financing alternative to the trust receipt. 


Chattel Mortgages 

In the past some use of the chattel mortgage has been made for the 
purpose of preserving a lender’s security interest in property held by a 
dealer for sale.1*® It would seem, however, especially where a series of 
transactions is contemplated, that for the purpose of financing a dealer’s 
stock in trade the chattel mortgage is so far inferior to the trust receipt, 
as not to be in the same class with the latter. 

The UTRA, in contrast to the chattel mortgage law, was designed 
for the specific purpose of inventory financing and its provisions are 
streamlined to effectuate this purpose. Thus, it contemplates the sale by 
the trustee of the goods and imposes no technical requirements as to 
accounting by the trustee which must be strictly observed at the risk of 
invalidating the lien on the goods as against the trustee’s creditors.'?” 





charged with all the liens against it while possessed by the assignor. Cf. Ox10 
Rev. Cope § 1316.15(B)(2) (Baldwin 1958) which confers upon an assignee for 
the benefit of creditors the status of a lien creditor without notice. 

126 Even though properly filed, a chattel mortgage under which the mortgagor 
has the power to sell the mortgaged property is fraudulent and void as against 
creditors of the mortgagor and subsequent purchasers and mortgagees in good 
faith. Francisco v. Ryan, 54 Ohio St. 307, 43 N.E. 1045 (1896); Collins v. Myers, 
16 Ohio 547 (1847). But where the mortgagor must account to the trustee for the 
proceeds of sale, the mortgage is not void as against creditors of the mortgagor. 
In re Chas. M. Ingersoll Co., 222 F.2d 120 (6th Cir. 1955); Kleine, Hegger & Co. 
v. Katzenberger & Co., 20 Ohio St. 110 (1870). 

127 The UTRA nowhere by its terms requires that the trustee account to the 
entruster for the proceeds of sale. Nevertheless, the act seems to contemplate that 
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Unlike the chattel mortgage, only a single statement of trust receipt 
financing need be filed which covers any number of separate trans- 
actions and such a statement need not set forth a specific description of 
the encumbered property.’** Where there has been a failure to file, the 
entruster is given broader protection than is the mortgagee.’ 


The UTRA provides the secured party with a new and valuable 
addition to his arsenal of remedies which is unavailable to the mort- 
gagee—the right to claim the proceeds or debt arising from a sale of 
goods by the borrower. 

A final consideration indicating the superiority of the trust receipt 
over the chattel mortgage is that the entruster’s rights on default with 
respect to a sale of property are spelled out with clarity in section 
1316.13(C)(2) and are more favorable than the similar rights enjoyed 
by a chattel mortgagee.’* 

Turn now to the area of conflict between these two security devices. 
There are two types of situations where a lender may take a chattel 
mortgage feeling confident, on the basis of his experience prior to enact- 
ment of the UTRA, of the inviolability of his security interest, only to 
find subsequently that his rights are inferior to those of an entruster. 
The first situation is the capital loan type of transaction where the bor- 
rower requests a loan on the security of goods already in his possession 
representing that he has a free and unencumbered title thereto. Actually, 
however, the goods are the subject of a trust receipt transaction un- 





such a provision will be standard in trust receipts [See, for example, On10 Rev. 
Cope § 1316.19 (Baldwin 1958)] and, furthermore, the requirement of accounting 
gives the entruster certain valuable rights under On10 Rev. Cope § 1316.20 (Bald- 
win 1958) in proceeds of a sale by the trustee. 


128 The statement provided for under Onto Rev. Cope §§ 1316.23, .24 (Bald- 
win 1958) is short and simple requiring no affidavit or other formalities. A chattel 
mortgage, on the other hand, must be accompanied by an affidavit which adheres 
strictly to the statutory language. OxHIo Rev. Cope § 1319.04 (Baldwin 1958) ; 
Schuster v. Wendling, 116 F.2d 596 (6th Cir. 1941). A chattel mortgage must be 
refiled every three years. On1o Rev. Cope § 1319.05 (Baldwin 1958). Refiling of 
a trust receipt statement must take place within one year. Onto Rev. Cope 
§§ 1316.26, .27 (Baldwin 1958). 


129 As has been pointed out earlier, under the UTRA a subsequent claimant 
of a security interest must obtain possession in order to prevail over the entruster 
who has failed to file his statement. However, under the UTRA a person who 
takes a security interest in goods, in consideration of value which is not “new,” 
after the thirty-day period and takes possession before the entruster’s statement is 
filed can defeat the entruster’s interest although he could not defeat an unfiled 
chattel mortgage. 

130 In order to preserve his right to collect a deficiency, a chattel mortgagee 
who repossesses and sells the mortgaged property before foreclosure in court, must 
comply with the provisions of Onto Rev. Cope § 1319.07 (Baldwin 1958). This 
section requires at least ten days’ notice to the mortgagor personally or by regis- 
tered (or certified) mail wile On10 Rev. Cope § 1316.13(C) (2) (Baldwin 1958) 
requires only five days’ notice to the trustee personally or by regular mail. 
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accompanied by filing, and the innocent-appearing borrower is in reality 
a trustee.'*? If the lender makes the loan and in consideration thereof 
receives a chattel mortgage on the goods, which he files for record forth- 
with, his rights in the goods are nevertheless inferior to those of the 
entruster unless the mortgagee also obtains delivery of the goods from 
the trustee before the entruster files a statement.’*” 

The second situation arises out of a sale of goods by the trustee. 
Very often a trust receipt transaction will cover goods of a type that are 
purchased by the retail buyer on an installment basis.1** The retail 
installment sale made by the trustee gives rise to a debt secured by a 
chattel mortgage or conditional sales contract (“retail paper”) which is 
then sold or discounted to a finance company. Serious questions arise 
under the UTRA as to who is entitled to the retail paper in a contest 
between the entruster and the finance company. As has been pointed out 
above, the sections of the UTRA** which bear upon this problem do 
not provide any clear indication of the answer. Under sections 1316.19 
and 1316.20(A) and (C), the entruster can lay claim to the retail paper 
as being “debt owing to the trustee and any security therefor” or “pro- 
ceeds which are identifiable.”*° The finance company, on the other 
hand, can assert its immunity against a claim of the entruster by virtue 
of being a purchaser, under section 1316.16, of “instruments in such 
forms as are by common practice purchased and sold as if negotiable,””!*® 
and if the finance company prevails on this ground, it would make no 
difference whether or not the entruster had filed a statement. 

It is extremely difficult to predict what result an Ohio court might 
reach in such a dispute between an entruster and finance company over 





131 The “equitable pledge” provisions of the UTRA raise no such problem. 
A mortgagee or other secured party for value and without notice is fully protected, 
even within the ten-day period, against the pledgee who has not taken possession. 
Onto Rev. Cope § 1316.08 (Baldwin 1958). 

132 This example assumes the giving of “new value” by the mortgagee, 
making it immaterial whether the transaction occurred during or subsequent to the 
thirty-day period. The result is the same if the mortgagee gives “value” more 
than thirty days after delivery of the goods to the trustee. If, however, the 
mortgagee gives “value” at a time within such thirty-day period, under no circum- 
stances can he prevail over the entruster. The controlling rules are set forth in 
Onto Rev. Cove § 1316.18(B) (Baldwin 1958). 

133 An examination of the documents filed under the UTRA in Cuyahoga 
county (473 filings as of August 23, 1958, one year, lacking a week, after the act 
became effective) reveals that the goods covered are almost exclusively appliances. 
It was also interesting to note that in addition to statements in the form prescribed 
by Onto Rev. Cope § 1316.24 (Baldwin 1958) there were filed a large number of 
actual trust receipts, some with and some without conditional sale type affidavits 
attached. Query the protection, if any, afforded the entruster by the filing of such 
trust receipt. 

134 See Onlo Rev. Cope §§ 1316.14-.20 (Baldwin 1958). 

135 See pp. 714-16 supra. 

186 The cases which have considered this contention appear at notes 108, 109, 


supra. 
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the night to retail paper. If the rights of the entruster are given priority, 
clearly he will prevail if at the time of the “disposition” of goods by the 
trustee a statement was on file; on the other hand, if at the time of such 
disposition and assignment of retail paper, the entruster had not filed, it 
would seem that the finance company should win over the entruster 
[perhaps, on the basis of a combination of the provisions of Revised 
Code sections 1316.17 and 1316.18(B)], but such a result is far from 
certain. 

While it may be possible that the purchaser of retail paper will gain 
absolute protection against the entruster where the latter has failed to file 
a statement, it is certain that the chattel mortgagee in the capital loan 
situation acquires no rights as against such entruster in the absence of the 
mortgagee’s taking possession of the goods, There is no foolproof way 
of protecting the mortgagee. Certain steps can be taken, however, to cut 
down the risks. First of all, caution requires that before releasing funds 
to the borrower it should be ascertained that the goods in question have 
been in his possession for at least thirty days preceding a check of the 
recorder’s index.*7 Even though such search reveals no trust receipt 
statement, the mortgagee should be aware of the possibility nevertheless 
of there being an outstanding trust receipt covering the goods. Because 
under the UTRA the person who sold the goods to the borrower need 
not have been a party to arranging the financing thereof pursuant to a 
trust receipt transaction, there is no other person besides the borrower 
who can be consulted by the mortgagee to obtain absolute assurance of 
the non-existence of an unfiled trust receipt statement. Thus, the mort- 
gagee should exercise a greater than ordinary degree of caution in satis- 
fying himself that the mortgagor is a trustworthy person; further, he 
may do well to insist upon an affidavit of the mortgagor attesting the 
freedom of the goods from any lien imposed by a trust receipt. 

Needless to say, until the law is clarified, where a statement of trust 
receipt financing appears of record, the person who is purchasing retail 
mortgage paper (just as the mortgagee making the capital loan) should, 
in order to protect himself, obtain from the entruster a release or waiver 
of all claims. 

There is yet another way in which the unsuspecting chattel mortga- 
gee may have his lien impaired under the provisions of the UTRA. 
Section 1316.30, mentioned at the outset of this section of the paper, 
further provides that regardless of which law is complied with by the 
secured party, his rights in the goods are subject to the claims of the 
lienors preferred under section 1316.21. Thus, the chattel mortgagee 
who by the nature of the transaction could have used a trust receipt as 





137 The Cuyahoga county recorder indexes all chattel mortgages and condi- 
tional sales contracts and notices of trust receipts, factors’ liens and assignments of 
accounts receivable in a single master index. It should be kept in mind that it maw 
be necessary to check in two different counties if the borrower’s county of residence 
differs from the county of its “chief place of business.” See p. 710 supra. 
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his security instrument had he so desired, may subsequently find that his 
rights have become subordinate to the liens of the parties with whom the 
trustee deals regarding the processing, warehousing, shipping, etc. of the 
goods preparatory to their sale.’** 


Conditional Sales 


By advancing to a vendor the purchase price of goods and taking 
from him an assignment of a conditional sales contract covering the 
goods executed by the vendee, a person can achieve a secured position 
which parallels that of an entruster under the UTRA. The security 
interest would be upheld against creditors of the vendee even though 
the latter has a power to sell the goods, provided he is required, in ac- 
cordance with the terms of the contract, to account strictly to the vendor 
or his assignee for the proceeds of sale.’** 

Even prior to enactment of the UTRA, however, the conditional 
sale contract was seldom used in Ohio. The great deterrent to such use 
is the pre-requisite to repossession by the vendor which applies to all sales 
except those of more than $5000.00 or involving machinery, equipment 
and supplies for certain narrowly restricted manufacturing and mining 
purposes.*° The requirement is that prior to repossession, the conditional 
vendor or his assigns first tender to the vendee the payments made on the 
contract after deducting reasonable compensation for the use of the 
property, which shall not exceed fifty per cent of the amount paid. No 
refund is required, however, unless it exceeds twenty-five per cent of the 
contract price. Thus, there is another reason, in addition to those cited 
above with respect to chattel mortgages, all of which apply with the 
same force to conditional sales, why the UTRA is greatly to be pre- 
ferred over the conditional sale as a secured inventory financing device. 

The problem presented by the existence of trust receipt security 
covering goods which become the subject of retail financing, is the same 
for the purchaser of retail conditional sale paper as in the case of the 
purchaser of chattel mortgage paper.’*' Likewise, the hazard of sub- 
sequent lienors under section 1316.30 is also present. 


/ Factor’s Lien 


The Factor’s Lien Act,!*? which has been in effect since October 12, 
1945, parallels the UTRA as an effective method of inventory financing. 





138 Under the pre-existing case iaw of Ohio, it would seem that all of these 
liens would be inferior to a chattel mortgage on file prior to the time the lien arose. 
Metropolitan Securities Co. v. Orlow, 107 Ohio St. 583, 140 N.E. 306 (1923); 
9 Onto JuR.2d Chattel Mortgages § 106 (1954). 

139 In re Chas. M. Ingersoll Co., 222 F.2d 120 (6th Cir. 1955). 

140 Onto Rev. Cope § 1319.14 (Baldwin 1958). 

141 The capital loan transaction considered earlier under chattel mortgages is 
not considered because it would be highly unusual and undesirable to cast such a 
transaction in the form of a conditional sale. 

142 Ouro Rev. Cope §§ 1311.59-.64 (Baldwin 1958). 
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Especially designed for the creation of a lien on a floating stock of 
merchandise*** held by the borrower for manufacture or sale, this law 
has received surprisingly little use’** or attention.’** 

The mechanics set up under the act for perfecting a factor’s'*® lien 
are quite similar to the procedure under the UTRA. The borrower and 
the factor must enter into a written agreement providing for the lien 
on such merchandise of the borrower as is from time to time thereafter 
designated in separate written statements.’*7 A notice of the factor’s 
lien, setting forth the names and addresses of the parties, the date of the 
written agreement and the period of time during which loans may be 
made against the merchandise, must be filed within fifteen days after 
the excution of the written agreement.'** The lien is perfected from the 
time of filing the notice whether the merchandise is in existence then or 
comes into existence later, Three years is the duration of the notice and 
it can be extended for an additional three years by refiling within thirty 
days prior to the expiration date.** Protection equivalent to that found 








148 “ ‘Merchandise’ means materials, goods in process, and finished goods in- 
tended for sale, whether or not requiring further manufacturing or processing, but 
does not include motor vehicles, whether or not intended for sale, or machinery, 
equipment, or trade fixtures of the borrower. .. .” Onto Rev. Cope § 1311.59(A) 
(Baldwin 1958). Note the unfortunate use of the last comma following “equipment” 
which might be urged (but, it would seem, erroneously) as indicating that all 
“machinery and equipment,” whether or not capital assets of the borrower, are 
excluded from the act. 

144 During 1956 and 1957, thirteen and thirty-three, respectively, notices of 
factor’s lien were filed in Cuyahoga county. For the twelve-month period ending 
August 23, 1958, only twenty-four notices of factor’s lien were filed as compared to 
473 filings under the UTRA. © 

145 There is only one reported decision in which this law was involved. 
In re Wyse Laboratories, Inc., 55 Ohio L. Abs. 321 (S.D. Ohio 1949). It has been 
discussed, however, in several articles. See Cameron, Factors’ Liens in Ohio, 23 
Onto Bar Ass’N REP. 361 (1950) ; Ogline, The Factors’ Lien Act as a Method of In- 
ventory Financing, 4 W. Res. L. Rev. 336 (1953). See also Freedheim and Goldston, 
Article 9 and Security Interests In Instruments, Documents of Title and Goods, 
15 Onto St. L.J. 51, at 57 (1954). 

146 “Factor” is broadly defined to mean anyone advancing money on the 
security of merchandise whether or not employed to sell such merchandise. On10 
Rev. Cope § 1311.59(B) (Baldwin 1958). 

147 Onto Rev. Cope § 1311.60 (Baldwin 1958). In the Wyse case, supra note 
145, the original written statement describing the merchandise apparently contained 
a broad provision covering after acquired merchandise. The court held that the 
factor’s lien was valid as to such after acquired merchandise without the necessity 
of obtaining an additional written statement from the borrower when the mer- 
chandise subsequently came into the borrower’s possession. 

148 Onto Rev. Cope § 1311.61 (Baldwin 1958). Filing must take place in the 
county where the borrower has his “principal place of business,” which in the case 
of a corporation is governed by the records of the Secretary of State, or if he has 
no place of business in the state, then where the merchandise is located. Cf. Onio 
Rev. Cope § 1316.23 (Baldwin 1958). 

149 Onto Rev. Cope §1311.63 (Baldwin 1958). It has been pointed out that it is 
questionable whether this section permits only a single extension of the term of 
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in the UTRA is provided for purchasers in the ordinary course of busi- 
ness and the holders of liens arising out of contractual acts of the bor- 
rower in preparing the merchandise for sale.” 

The Factor’s Lien Act is broader in scope than the UTRA, not 
being restricted to a transaction whereby there is a new delivery of goods 
to the borrower.'*' An old stock of merchandise, as well as a new one, 
can be made subject to a factor’s lien. Moreover, in the case of a new 
delivery where the Factor’s Lien Act and the UTRA afford alternative 
methods of financing, there is one important feature of the former 
which may commend its use in preference to the latter. The factor’s 
lien is a broad floating charge on all merchandise of the borrower 
designated by the written statements, which secures all the loans and 
advances made during the period specified by the written agreement. 
This is not the case under the UTRA where it is specifically provided 
that the entruster’s security interest pursuant to a trust receipt desig- 
nating the goods delivered to the trustee extends to the new value given 
as a part of the transaction but not to past indebtedness or future obli- 
gations of the trustee."°? Thus, the factor has the considerable advantage 
of looking to the borrower’s entire inventory as security for any one of a 
number of separate advances, whereas the entruster cannot enjoy the 
benefits of cross security. 

On the other hand, the UTRA confers certain important benefits 
on the secured party which would not accrue to him as the holder of a 
factor’s lien. Foremost among these is the right to the debt, proceeds or 
value of proceeds resulting from a sale of the goods by the trustee. 
Also, the entruster enjoys the thirty-day grace period with respect to 
filing and a greater degree of protection as against subsequent claimants 
of security interests where there is a failure to file after the thirty-day 
period. The rights of the entruster to sell goods on default are clearly 
spelled out'’* while the Factor’s Lien Act is silent on the subject. 

The lender engaged in inventory financing governed by Ohio law 
should keep well in mind the area in which the factor’s lien can be 





notice of factor’s lien or repeated extensions. See Freedheim and Goldston, supra 
note 145, at 58. However, the same problem would seem to be present under OnIo 
Rev. Cope § 1316.27 (Baldwin 1958) with respect to the filing of a trust receipt 
statement, which is good for only one year as compared to three years for the 
notice of factor’s lien. 

150 Onto Rev. Cope § 1311.62 (Baldwin 1958). The language as to liens is 
the same verbatim as that appearing in § 1316.21. 

151 Cf. Onto Rev. Cove § 1316.02(A) (Baldwin 1958) defining the scope of 
the UTRA. 

152 Onto Rev. Cope § 1316.28 (Baldwin 1958). 

153 The entruster is so limited only “as against purchasers and creditors,” so 
presumably as between the entruster and the trustee cross securing all advances by 
the goods described in various trust receipts would be enforceable. However, this 
means little because it is generaily only in the context of insolvency that the extent 
of the security interest becomes important. 

154 On1o Rev. Cope § 1316.13 (Baldwin 1958). 
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used where the trust receipt cannot, and, furthermore, should weigh the 
relative merits of the two acts in deciding which to use in a situation 
where they constitute alternative security devices. Where the goods to 
be financed consist of a large number of relatively inexpensive items 
(which, as a practical matter, has the effect of substantially reducing the 
importance of the entruster’s rights under the UTRA to debt or pro- 
ceeds created by sale) the lender may well find that he is better off 
taking the “floating” factor’s lien. 

Any person intending to lend money on the security of a factor’s 
lien, just as in the case of a chattel mortgage, should be on the alert for 
the outstanding trust receipt unaccompanied by the filing of a statement. 


Assignment of Accounts Recetvable 


Rights to the payment of money arising from the sale of goods 
are covered by both the Assignment of Accounts Receivable Act (“Re- 
ceivables Act”) and the UTRA. Each act grants to a different per- 
son the right to claim the obligation representing the unpaid purchase 
of goods. Under the Receivables Act it is the protected assignee as- 
serting his right to the account receivable assigned to him by the assignor ; 
under the UTRA it is the entruster asserting his right to the debt or 
proceeds created by the sale of goods by the trustee.’ 

The conflict is analogous to the problem considered above with re- 
spect to rights to retail chattel mortgage or conditional sale paper ema- 
nating from a sale of goods subject to a trust receipt, but in this instance 
the proper conclusion would appear to be rather clear-cut in favor of 
the entruster. This is due primarily to an express provision of the Re- 
ceivables Act which subordinates a protected assignee to the nights of 
a person who, at the time of sale of the property from which the re- 
ceivable arose, had a valid lien on the property by way of pledge, chattel 
mortgage, trust receipt or other lien, to the extent that the law gives such 
person priority over an assignee.’*’ Since sections 1316.19 and 1316.20 
extend the entruster’s security rights to the debt or receivable resulting 
from a sale of goods by the trustee, the entruster should occupy the 
preferred status provided by the Receivables Act. Moreover, the as- 
signee is not in a position to claim that he is superior to the entruster 
under section 1316.16 because, clearly, accounts receivable are not “in- 
struments in such forms as are by common practice purchased and sold 
as if negotiable.” 

It is even more difficult than in the case of retail paper to be certain 
of the effect that a failure to have filed a statement may have on the 
rights of the entruster in a contest with the assignee of accounts receiva- 
ble. Under section 1316.20, the entruster is entitled to the debt and 
proceeds of the goods “to the extent to which and as against all classes 





155 Onto Rev. Cope §§ 1325.01-.08 (Baldwin 1958). 
156 Onto Rev. Cope §§ 1316.19, .20 (Baldwin 1958). 
157 Ou1o Rev. Cope § 1325.04(C) (Baldwin 1958). 
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of persons as to whom his security interest was valid at the time of dis- 
position by the trustee,” but the assignee of the receivable doesn’t seem 
to fit within any of the classes of persons whose rights as against the 
entruster in the absence of filing are delineated. There would seem to 
be no possibility of the assignee prevailing over the entruster where the 
former takes an assignment after filing of the entruster’s statement or 
with notice of the latter’s rights. At the other extreme, it would seem 
that the assignee should prevail if he takes the assignment without notice 
in the absence of the filing of a statement by the entruster and sub- 
sequent to the thirty-day period. The result of the in-between situation 
where the assignee perfects an assignment during the thirty-day period 
but before filing by the entruster is the most difficult to predict. 

In any event, the prudent assignee of accounts receivable before 
advancing funds to the assignor will want to be certain that a search of 
the trust receipt index as of a date at least thirty-one days after delivery 
of the goods to the assignor reveals no statement designating his assignor 
as trustee of such goods. 

It is interesting to note in passing the contrast between the UTRA 
and the “Receivables Act” with regard to the duty imposed upon the 
secured party to police the borrower’s obligation to account for proceeds. 
Under Ohio Revised Code section 1325.06, the protected assignee is 
specifically relieved of any responsibility to prevent the assignor from 
dealing with the proceeds as his own property. The entruster, however, 
under section 1316.20(c) is deemed to have waived his rights to the 
proceeds if he fails within ten days of gaining knowledge of the ex- 
istence thereof to demand an accounting. 


Bulk Sales 


As has been mentioned earlier, an entruster’s security interest in 
goods is valid as against a transferee in bulk unless the latter in good faith 
and without notice gives value after the thirty day filing period and 
obtains delivery of the goods from the trustee prior to the filing of a 
trust receipt statement.'”® 


The general subject of bulk sales is covered under Ohio Revised 
Code sections 1313.53 et seq. Although the Bulk Sales Act does not 
touch upon the rights of secured creditors of the seller in bulk, as regards 
their security, it is important to appreciate the interrelation of this act 
and the UTRA. 

Of primary significance is the fact that the two laws contain dif- 
ferent definitions of a bulk sale. A transferee in bulk is defined under 
the UTRA to mean “a mortgagee, pledgee, or buyer of the trustee’s 
business substantially as a whole.”’® The Bulk Sales Act by its terms 
applies to 





158 Onto Rev. Cope § 1316.18(B)(2) (Baldwin 1958). 
159 Onto Rev. Cope § 1316.01(M) (Baldwin 1958) (Emphasis added.). 
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the sale, transfer, or assignment, in bulk, of any part or the 
whole of a stock of merchandise, or merchandise and the fix- 
tures pertaining to the conducting of said business, or the sale, 
transfer, or assignment in bulk of the fixtures pertaining to the 
conducting of said business, otherwise than in the ordinary 
course of trade and in the regular and usual prosecution of 
the business of the seller, transferor, or assignor. . . .1° 


Hence, at the outset it should be recognized that a transaction might be 
considered a sale in bulk under the UTRA but not under the Bulk Sales 
Act, and vice versa.’** The most obvious incongruity is the express in- 
clusion of a mortgagee and pledgee under the UTRA definition and the 
judicial exclusion of the same from the Bulk Sales Act,’® but the differ- 
ence in the language of the two statutes with reference to the extent of 
the assets of the business which must be acquired from the owner in 
order to constitute a bulk sale should also be carefully noted. 

The purchaser of assets in bulk, unlike ordinary purchasers, must 
take protective measures to safeguard his rights against general creditors 
of the seller. This involves complying strictly with the provisions of the 
Bulk Sales Act. Briefly stated, the requirements are that the purchaser 
(1) demand and receive from the seller a written list of the seller’s 
creditors stating the amount due each and certified under oath by the 
seller to be an accurate and complete list of his creditors and indebted- 
ness, (2) at least five days before taking possession of the assets or paying 
therefor, notify each creditor so listed, or of which the purchaser has 
knowledge, of the proposed sale, price and terms thereof, and (3) obtain 
from the seller a certificate from the county treasurer showing all taxes 
to have been paid.’®* If a purchaser does not comply with these require- 
ments, any creditor of the seller within ninety days after the sale may 
hold such purchaser accountable to creditors for all assets which were 
the subject of the sale.1* 





160 Onto Rev. Cope § 1313.54 (Baldwin 1958) (Emphasis added.). 

161 If the buyer is not within the definition of transferee in bulk, he can defeat 
the entruster’s rights even if he purchases goods within the thirty-day period pro- 
vided he gives new value and obtains delivery from the trustee prior to filing of 
the statement. On1o Rev. Cope § 1316.18(B)(1) (Baldwin 1958). 

162 Winters Nat'l. Bank & Trust Co. v. Midland Acceptance Co., 47 Ohio 
App. 324, 191 N.E. 889 (1934) (neither the giving of a chattel mortgage nor taking 
possession of property thereunder is a sale, transfer or assignment under the Bulk 
Sales Act). 

163 On10 Rev. Cope § 1313.54 (Baldwin 1958). Under Onto Rev. Cope 
§ 5739.14 (Baldwin 1958), the additional duty is imposed on the purchaser of a 
business to determine from the Department of Taxation the amount of accrued 
sales tax owed by the seller and to withhold from the purchase price the amount 
thereof. A purchaser who fails to comply becomes personally liable for the taxes 
accrued during the operation of the business by the seller. State v. Sloan, 164 Ohio 
St. 579, 132 N.E.2d 460 (1956). 

164 On10 Rev. Cope § 1313.55 (Baldwin 1958). The ninety-day statute of 
limitation does not apply to a claim against the purchaser for unpaid taxes of the 
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Although at times burdensome, a purchaser in bulk can by com- 
plying with the provisions of the Bulk Sales Act gain complete protection 
from the claims of the seller’s general creditors. However, this gives the 
purchaser no assurance with respect to secured claims against the assets 
purchased of which he has actual or constructive notice. 

Prior to the adoption of the UTRA, a search of the pertinent 
records in the county recorder’s office immediately preceding payment of 
the purchase price was all that was required to assure the purchaser of the 
absence of encumbrances or liens affecting the merchandise or fixtures 
being purchased. That this is no longer true is made perfectly clear by 
the provisions of the UTRA which, in the absence of the filing of a 
statement, govern the rights of the transferee in bulk as against the en- 
truster, The result under section 1316.18(B)(2) is that an entruster 
who has filed no statement will prevail over an innocent transferee in 
bulk in every instance except where the transferee gives value more than 
thirty days after the goods were delivered to the seller in bulk and, be- 
fore filing, also obtains delivery therof. 

Thus, there is only one way that the transferee in bulk who in- 
nocently purchases goods subject to a trust receipt can defeat the claim 
of the entruster. He must wait before paying the seller until thirty days 
have passed following an inventory of the seller’s stock of goods (unless 
he receives satisfactory evidence that the seller has been in possession of 
the goods for over thirty days) and then, finding no entruster’s statement 
on file, must immediately take possession of the goods.’® 


CONCLUSION 


The enactment of the UTRA constitutes a highly significant devel- 
opment in the Ohio law governing commercial transactions. As has been 
seen, its effect upon financing transactions extends beyond the subject of 
trust receipts. Thus, it is highly important for all persons engaged in the 
field of secured financing to develop a genera] awareness of the provisions 
of the UTRA and their, far-reaching consequences, One may not choose 
to ignore the act simply because he has no intention of using the trust re- 
ceipt as a security device. 

The UTRA should prove to be a valuable addition to the heed of 





ities: The Bulk poet Act oantite no remedy for the patens who has meet 
within the time prescribed a copy of the notice of bulk sale and is fearful that his 
debtor will dissipate the cash proceeds of sale. 

165 The unsuspecting transferee in bulk is better off than the innocent chattel 
mortgagee or taker of some other security interest because in the ordinary course 
of events he will obtain delivery of the goods at or shortly after the payment of 
the purchase price while the holder of the security interest will generally permit 
possession to remain with the debtor. On the other hand, the taker of a security 
interest is protected even within the thirty-day period if he gives new value and 
obtains delivery whereas the transferee in bulk is never protected if he makes pay- 
ment within the thirty-day period. 
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Ohio commercial law. Despite its newness it is already in extensive use and 
it is felt that as the trust receipt and the provisions of the UTRA become 
more familiar to lawyers and their clients throughout the state, the act 
will provide an ever increasing stimulus to inventory financing. By making 
credit more readily available in the field of inventory financing the 
UTRA should benefit the economy. 

The act is not without drawbacks. It is by far the most complicated 
of Ohio laws on secured financing. A number of its provisions are unclear 
and might give rise to controversy and litigation, although it is surprising 
that the number of reported decisions on the UTRA from other states is 
extremely small. The departure in a few respects from well established 
principles of Ohio law is regrettable. 

Nevertheless, the UTRA bridges a gap in the pre-existing law and 
represents a stride forward in the direction of a more modern and com- 
plete set of commercial laws which may culminate in the adoption by 
Ohio of the Uniform Commercial Code. 
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RECENT DEVELOPMENTS 


MANUFACTURER LIABLE FOR BREACH OF 
EXPRESS WARRANTY: PRIVITY NOT REQUIRED 


Rogers v. Toni Home Permanent Co., 


167 Ohio St. 244, 147 N.E.2d 612 (1958) 


In her petition plaintiff alleged that she had purchased a home 
permanent set labelled “Very Gentle” from an independent retailer on 
the basis of defendant manufacturer’s representations made to her 
through national advertising that the product was safe and harmless. 
She further alleged that although directions for use had been explicitly 
followed harmful ingredients in the product caused her hair to fall off 
“to within one-half inch of her scalp.” Pilaintiff’s petition set forth 
three causes of action:’ negligence, breach of express warranty, and 
breach of implied warranty. The trial court, adhering to the majority 
rule requiring privity of contract as an element in actions based on 
breach of warranty,” sustained defendant’s demurrer to the second and 
third causes of action. The court of appeals reversing in part held that 
a cause of action based on breach of an express warranty was pleaded.* 
The Ohio Supreme Court affirmed and held that a direct contractual 
relationship is not required to maintain an action for damages for breach 
of an express warranty when the manufacturer has induced the party 
injured to purchase his product by representations made through adver- 
tising aimed at the consuming public.‘ Thus, Ohio has joined the 
growing number of jurisdictions where inroads on the requirement of 
technical privity have been made in actions based on breach of express 
warranty.” 





1“Cause of action” in this context denotes theory of recovery. 

2 Rachlin v. Libby-Owens Ford Glass Co., 96 F.2d 597 (1938); 46 Am. Jur. 
Sales §§ 306, 307 (1943) ; WiLLisTon, SALES §§ 244, 244a (Rev. ed. 1948). 

3 Rogers v. Toni Home Permanent Co., 105 Ohio App. 53, 139 N.E.2d 
871 (1957). The court of appeals held that a cause of action based on implied 
warranty could not be maintained because of the lack of privity of contract on 
the authority of the recent case of Wood v. General Elec. Co., 159 Ohio St. 
273, 112 N.E.2d 8 (1953). This issue was not before the Ohio Supreme Court 
but the court indicated that a re-examination of that issue would be undertaken 
in a proper case. A recent court of appeals case decided on April 2, 1958 squarely 
presents the issue by holding in a fact situation substantially the same as that in 
the principal case that a cause of action based on breach of implied warranty 
could be maintained. Markovich v. McKesson and Robbins, Inc., 78 Ohio L. Abs. 
111, 149 N.E.2d 181 (Ohio App. 1958). 

4 Rogers v. Toni Home Permanent Co., 167 Ohio St. 244, 147 N.E.2d 612 
(1958). 

5 Free v. Sluss, 87 Cal. App. 2d 933, 197 P.2d 854 (1948) (soap package 
contained printed guarantee of quality) ; Studebaker Corp. v. Nail, 82 Ga. App. 
779, 62 S.E.2d 198 (1950) (manufacturer represented automobile to be free 
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It is not clear whether the principal case will be construed as dis- 
pensing with the privity requirement in all actions against a manu- 
facturer who has made false affirmations of fact concerning his product 
through advertising aimed at the public. The majority indicated that the 
doctrine of the food cases, a widely held exception to the privity re- 
quirement in actions based on warranty for injuries sustained because of 
defective food or medicine,® was being logically extended. The over- 
riding public interest that food be fit for consumption has been the 
justification for this exception, and the court indicated that the same 
reasoning was also applicable to cases in which cosmetics and other 
preparations “are sold in sealed packages and designed for application 
to the bodies of humans or animals.”* Prediction of a more liberal 
interpretation of the decision than that encompassed by the preceding 
quotation seems possible because the court, after noting the widespread 
use by manufacturers of advertising aimed at the consuming public, 
remarked that the manufacturer 


owes a very real obligation toward those who consume or use 
his products. The warranties made by the manufacturer in his 
advertisements and by the labels on his products are induce- 
ments to the ultimate consumers, and the manufacturer ought 
to be held to strict accountability to any consumer who buys 
the product in reliance on such representations and later suffers 
injury because the product proves to be defective or deleteri- 
ous. 


It should also be noted that the court did not attempt to distinguish the 
earlier case of Jordon v. Brouwer.® The decision in the latter case con- 
flicted with the court of appeals holding in the principal case and led to 
review by the supreme court. In the Jordon case recovery for damages 
to plaintiff's automobile because antifreeze purchased from an_ inde- 





from defects in material and workmanship. Held, purchase of automobile by 
plaintiff was the consideration for manufacturer’s warranty); Bahlman v. Hud- 
son Motor Car Co., 290 Mich. 683, 288 N.W. 309 (1939) (automobile manu- 
facturer represented top of car to be made of seamless steel); Simpson v. 
American Oil Co., 217 N.C. 542, 8 S.E.2d 813 (1940) (representation on label 
that insecticide was non-poisonous to humans); Baxter v. Ford Motor Co., 168 
Wash. 456, 12 P.2d 409, 88 A.L.R. 521 (1932) (automobile manufacturer rep- 
resented windshield to be non-shatterable glass). Cf. Silverman v. Samuel 
Mallinger Co., 375 Pa. 422, 100 A.2d 715 (1953) where court indicated that 
privity of contract was not necessary but found that no misrepresentation had 
been made. For general discussion of problem of liability of manufacturer to 
consumer who purchased from an independent retailer see Annot. 88 A.L.R. 527, 
(1934), supplemented by 105 A.L.R. 1502 (1936); 111 A.L.R. 1239 (1937); 140 
A.L.R. 191 (1942); 142 A.L.R. 1490 (1943). 

6 Ward Baking Co. v. Trizzino, 27 Ohio App. 475, 161 N.E. 557 (1928). 

7 Supra note 4, at 247, 147 N.E.2d at 614. 

8 Supra note 4, at 249, 147 N.E.2d at 615. 

® 86 Ohio App. 505, 93 N.E.2d 49 (1949). 
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pendent retailer did not meet specifications on the label was denied in an 
action against the manufacturer. The court could have distinguished the 
Jordon case on the type of product or type of injury involved had it 
desired to so limit the scope of its holding. 

The rationale of the first case dispensing with the requirement of 
technical privity of contract was that national advertising aimed at the 
public was a substitute for privity of contract."° The Ohio Supreme 
Court in the principal case took a more realistic view. After noting that 
warranty was originally an extension of the action on the case for deceit 
unladen with any contractual implications,"’ the court relied on this tort 
aspect of express warranty” and held that privity of contract was not 
required,'® 

Although the foregoing invites prediction of a liberal interpretation 
of the scope of the holding in the principal case, the fact remains that 
three judges in a concurring opinion denied recognition of the express 
warranty theory of recovery because privity of contract was lacking. 

It is interesting to note that Judge Taft in the concurring opinion 
construed the petition as pleading a cause of action in deceit and hence 
good against demurrer. Unlike its offspring, express warranty, which is 
a form of strict liability, deceit is an intentional tort and requires the 
additional elements of intent to mislead and knowledge that the affirma- 
tion of fact or representation was false.'* Thus, on the face of it, the 
majority and concurring opinions seem to be diametrically opposed. 
However, the recent Ohio Supreme Court case of Pumphrey v. Quillen™® 
casts considerable doubt on such an assertion. 

In the Pumphrey case the defendant, a real estate agent, induced 
the plaintiff to purchase a house by representing the walls to be con- 
structed of tile. Approximately six months after moving into the house 
the plaintiff removed some wall boards and upon drilling holes through 
the exterior walls discovered the walls were constructed of clay with a 





10 Baxter v. Ford Motor Co., supra note 5. 

11 Ames, The History of Assumpsit, 2 Harv. L. Rev. 1, 8 (1888); 1 
WILLISTON, SALES §§ 195-97 (Rev. ed. 1948). 

12 The Unirorm Sates Act recognizes both the tort and contractual aspects 
of express warranty. § 12 defines express warranty as: “Any affirmation of fact 
or any promise by the seller relating to the goods is an express warranty... .” 
See 1 WILLISTON, SALES § 194 (Rev. ed. 1948). 

13 Cf, May v. Roberts, 126 Wash. 645, 219 Pac. 55 (1923): “It is immaterial 
whether appellants made the representations (if they were made) innocently, 
believing them to be true, or fraudulently, knowing them to be false; the result 
to the respondent would be the same in either event if he relied on them. The ques- 
tion is, were representations made, and not the purpose or intent in making them.” 
Query whether it was necessary to find that nationa! advertising is a substitute for 
privity of contract in the Baxter case, supra note 5, with this test for imposing 
liability for deceit? 

14 Gleason v. Bell, 91 Ohio St. 268, 110 N.E. 513 (1915); Prosser, Torts 
§86 (2d ed. 1955). 

15 165 Ohio St. 343, 135 N.E.2d 328 (1956). 
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tile veneer. In the face of seemingly overwhelming evidence’® that he 
could not have known nor even reasonably believed that the house was 
not constructed of tile, the defendant was held liable for deceit. The 
court held that a person who asserts a fact as of his own knowledge, 
when he knows that he has insufficient information upon which to make 
such assertion, may be held liable for deceit. This substitute for actual 
knowledge of falsity has been termed “conscious ignorance”"’ and seems 
clearly valid since either actual knowledge of falsity or “conscious 
ignorance” indicates the culpable state of mind necessary to constitute an 
intentional tort. However, it is submitted that the “conscious ignorance” 
concept was misapplied in the Pumphrey case because a finding that the 
representation was false in effect foreclosed the possibility that defendant 
made the representation in good faith. The evidence does not justify an 
inference that defendant knew that he had insufficient knowledge upon 
which to base his representation, It seems clear that Toni could not 
escape liability for deceit if the “conscious ignorance” concept be simi- 
larly applied. 

It is not contended that deceit and the tort aspect of express war- 
ranty have merged. Indeed, Judge Taft, who strongly dissented in the 
Pumphrey case on the ground that strict liability was being imposed, 
cited the Pumphrey case in his concurring opinion in the Toni case as 
authority for the “conscious ignorance” concept. Perhaps his allusion 
to the Pumphrey case was designed to mitigate the persuasiveness of that 
dissent. However the Pumphrey case may be construed in the future, it 
indicates at least an inclination toward the imposition of liability for 
false representations innocently made. 

Perhaps the Pumphrey and Toni cases signal the approach of 
Professor Williston’s test for imposing liability for false representations 
innocently made, It provides: 


If a man makes a statement in regard to a matter upon which 
his hearer may reasonably suppose he has the means of infor- 
mation, and that he is speaking with full knowledge, and the 
statement is made as part of a business transaction, or to induce 
action from which the speaker expects to gain an advantage, 
he should be held fiable for his misstatement.'® 


16The dissent outlined the following as arguments against imposing lia- 
bility for deceit: An appraiser had reported the house as masonry for his bank, 
thereby enabling plaintiffs to obtain a substantial loan. No evidence was submitted 
that defendant knew the walls were constructed of clay. Plaintiff's building expert 
witness testified that before removal of the wall he would have thought the 
building was constructed of masonry. The previous owners thought the house 
was constructed of masonry. There was no evidence that anyone suspected the 
true construction of the house until plaintiff removed the wall boards. Id. at 
349-50, 135 N.E.2d at 332-33. 

17 Prosser, Torts § 88 (2d. ed. 1955). 

18 Williston, Liability for Honest Misrepresentation, 24 Harv. L. Rev. 415, 
437 (1911). 
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This test seems to be in accord with the court’s results in the Pumphrey 
and Toni cases and carefully excludes those cases in which liability for 
innocent misrepresentations should clearly not be imposed, i.¢., when 
defendant has no business interest.’® Professor Williston’s test recognizes 
an absolute right to rely on representations made in business transactions. 
The results of the court’s decisions in these two cases indicate an inclina- 
tion to recognize such a right; but because express warranty is tied up by 
the requirement of privity of contract and deceit is limited to intentional 
misrepresentations, the courts are hard pressed to make these ancient rules 


apply to their modern concepts of liability. 
L. L. Inseore 


19 But see Plant, Strict Liability of Manufacturer for Injuries Caused by 
Defects in Products—An Opposing View, 24 TENN. L. Rev. 938 (1957), for an 
argument against the imposition of strict liability against manufacturers. 








MODIFIABLE ALIMONY DECREE GRANTED 
FULL FAITH AND CREDIT FOR FUTURE PAYMENTS 


Light v. Light, 
12 11l.2d 502, 147 N.E.2d 34 (1958) 


In a cross appeal from a proceeding to register a Missouri divorce 
and alimony decree in Illinois under the Illinois Uniform Enforcement 
of Judgment Act,’ plaintiff, wife, contended that the decree was en- 
titled to full faith and credit as to future installments of alimony and 
other support money. The court sustained this contention.” 

Alimony decrees which order payments to be made on an install- 
ment basis are usually modifiable (as to unaccrued payments) by suitable 
motion, in the court which granted the decree. ‘Thus, when an action 
is brought to enforce such a decree in a sister state, full faith and 
credit has been withheld on the grounds that a modifiable decree is a 
non-final order.* It should be noted that neither the full faith and 
credit clause* nor the legislation which implements it” specifies that its 
terms cover only final judgments.® 

The unwillingness to accord full faith and credit to the modifiable 
decree has not meant, however, that such decrees are completely un- 
enforceable in sister states. Quite the contrary is true. Substantial relief 
has been afforded in many cases through the application of comity 
principles.” 

Withholding of full faith and credit from the modifiable support 
decree has its basis in the doctrine enunciated by the United States Su- 
preme Court in the Sistare*® case. There, a wife had brought suit in 
Connecticut to enforce the past due installments of an alimony decree 
granted in New York. The Supreme Court of Errors of Connecticut, 
in reversing a judgment for the wife, had declared that since the alimony 
decree was modifiable in New York, it was not entitled to full faith and 
credit. The United States Supreme Court reversed, the Court declaring 








1 Iti. Rev. STAT. c. 77, §§ 88-105 (1957). 

2 Light v. Light, 12 Ill.2d 502, 147 N.E.2d 34 (1958). 

3 Sistare v. Sistare, 218 U.S. 1 (1910). 

4U.S. Const. art. 4, § 1. 

528 U.S.C. § 1738 (1948). 

6 “Neither the full faith and credit clause of the Constitution nor Act of 
Congress implementing it says anything about final judgments or, for that matter, 
about any judgments. Both require that full faith and credit be given to ‘judicial 
proceedings’ without limitations as to finality.” See Barber v. Barber, 323 U.S. 77, 
87 (1944) (concurring opinion). 

7Haddock v. Haddock, 201 U.S. 562, 617 (1906) (dissenting opinion) 
“[P]rinciples of comity . . . give to the court a certain latitude of discretion, 
whereas, under the full faith and credit clause, the consideration given to a decree 
in the state where it is rendered is obligatory in every other state.” 

8 Note 3, supra. 
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that past due installments of a judgment for future alimony rendered 
in one state are within the protection of the full faith and credit clause 
unless the right to receive the past due alimony is discretionary with the 
court which rendered the decree. 

This rule, which limits constitutional protection to past due non- 
final payments, imposes considerable hardship on the spouse who seeks 
compliance of the decree by her defaulting partner who has moved to 
another state. It requires a multiplicity of suits with all its attendant 
expenses in attorney’s fees and other litigation costs. In many cases, 
where the amount is small and the litigant poor, the result is that the 
defaulting spouse escapes all payment by moving across a state line. 
This, in turn, has created a social problem of significant economic 
proportions.® 

Awareness of this social problem, coupled with the desire of pre- 
venting their state from becoming a haven for defaulting husbands'® 
has impelled the state courts to grant substantially more recognition to 
the out of state modifiable decree than the minimum specified by the 
Sistare decision. Thus, for example, Illinois has given judgment on a 
Nevada decree for accrued and all future alimony as it becomes due." 
Oregon has allowed recovery of future payments once a California 
decree was established in Oregon.’? In Worthley v. Worthley,” Cali- 
fornia granted enforcement of future payments of a New Jersey decree 
although the court pointed out that it was not constitutionally bound 
to do so.'* 

In the Mississippi case of Fanchier v. Gammill’® is found the closest 
approach to the granting of full faith and credit prior to the instant case. 
Divorce and alimony were équity proceedings in Mississippi. Thus, ali- 
mony payments could be enforced by contempt proceedings as well as by 
other traditional modes of equitable enforcement. In Fanchier, the 
court was asked to make a Nevada decree for divorce and alimony its 
own, The action was opposed by the divorced husband who contended 
that the Nevada decree should be treated in Mississippi as a judgment at 
law, and thus he denied equitable enforcement. The court, however, 


9 Commissioners’ Prefatory Note, 9C U.L.A. 3. “In June 1949 the Social Se- 
curity Administration announced that the total bill for aid to dependents where 
the father was absent and not supporting was approximately $205,000,000 a year 
for the nation and the states.” 

10“ The courts of Florida should have the same vital interest in enforcing 
{a New York alimony decree] as the courts of the state where such obligation was 
originally assumed. . . . [W]e have no desire to make this state a haven for 
fugitive husbands.” Sackler v. Sackler, 47 So. 2d 292, 294 (Fla. 1950). 

11 Rule v. Rule, 313 Ill. App. 108, 39 N.E.2d 379 (1942). 

12 Cousineau v. Cousineau, 155 Ore. 184, 63 P.2d 897 (1936). 

13 Worthley v. Worthley, 44 Cal. 2d 465, 283 P.2d 19 (1955). 

14 “Since the New Jersey decree is both prospectively and retroactively modi- 
fiable . . . we are not constitutionally bound to enforce defend:nts obligations 
under it.” Worthley v. Worthley, supra note 13, at 22. 

15 148 Miss. 723, 114 So. 813 (1927). 
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felt that if it adopted the Nevada decree as its own, the constitutional 
requirement of full faith and credit required it to give the same standing 
to the decree as it gave its own divorce and alimony decrees. The 
Fanchier case, therefore, does not hold that modifiable alimony decrees 
from sister states are entitled to full faith and credit in Mississippi, but 
rather that the constitutional requirement of full faith and credit forbids 
Mississippi from placing an out of state decree, once adopted by Mississippi 
courts, on a lesser footing than its own decree. 

The Illinois court in the instant case, however, has squarely held 
that a modifiable decree, even as to future payments is entitled to full 
faith and credit. Despite the traditional reluctance to so hold, which is 
evidenced by the decisions in the field, there are excellent reasons to 
support the holding, of which three may be cited: 

1. The increasing mobility of the American public would 
seem to require that these decrees be enforced as a matter of 
right rather than at the discretion of the various states, 

2. Full faith and credit has been given in the analogous 
field of child custody. Custody orders are nearly always 
modifiable and yet, not only do they receive full faith and 
credit in sister states, but the sister states have the right to 
modify the orders unilaterally.” 

3. Perhaps the most significant reason is found in the 
language of the Illinois Uniform Enforcement of Judgment 
Act’? under which this litigation arose. By the terms of the 
act,'® its procedures could not be used to enforce out of state 
judgments which were not entitled to full faith and credit. 
Thus, to hold that a modifiable alimony decree was not so en- 
titled, would be to deny the simple, inexpensive procedure to a 
class of litigants that could make peculiarly good use of them. 

By making this decision, the Illinois Supreme Court has broadened 
the constitutional protection of the full faith and credit clause. It now 
remains for a jurisdiction without the compelling phrases of the Uni- 
form Act to reach a similar decision. 


, Irwin F. Woodland 





16 New York ex rel. Halvey v. Halvey, 330 U.S. 610 (1947) ; Setzer v. Setzer, 
251 Wis. 234, 29 N.W.2d 62 (1947). 
17 Supra note 1. 
18 Tit. Rev. STAT. c. 77, § 88a (1957). “ ‘Foreign Judgment’ means any judg- 
ment, decree, or order of a court of the United States or of any State or Territory 
which is entitled to full faith and credit in this state.” (Italics added.) 











EXTRAJUDICIAL CONFESSION FOLLOWING 
INDICTMENT IS ADMISSIBLE 


People v. Spano, 
4 N.Y.2d 256, 150 N.E.2d 226 (1958) 


In February 1957 Vincent Spano, accompanied by counsel, sur- 
rendered to an assistant district attorney of Bronx County, New York. 
He surrendered at 7:15 p.m. pursuant to a bench warrant issued fol- 
lowing his indictment for first degree murder. Spano’s counsel then 
left after warning him only to divulge his name. The accused was 
taken to the office of the assistant district attorney and questioned. 
Shortly after midnight he was taken to police headquarters for booking 
and fingerprinting. At about 3:30 a.m. he made a full confession after 
having spoken with a patrolman friend for approximately an hour. He 
was arraigned before a county court judge promptly that morning. 
During his trial this confession was admitted into evidence against Spano, 
and he was convicted, He appealed upon grounds that the confession, 
though voluntarily made, was inadmissible as evidence since it was ob- 
tained by police officers after indictment and surrender, and without the 
presence of counsel. The conviction was upheld by the New York Court 
of Appeals in a four to three decision.’ 

The court here was not confronted with the federal McNabb 
rule? which excludes confessions obtained during illegal detention,’ since 
that rule applies only to the federal courts. Nor was the ceurt con- 
cerned with the requirement of the fourteenth amendment that a con- 
fession to be admissible must be obtained without physical or psychologi- 
cal coercion,* since no such coercion was alleged in this case. The issue 





1 People v. Spano, 4 N.Y.2d 256, 150 N.E.2d 226 (1958). 
2A confession made before confinement where the accused is not promptly 
taken before a committing officer after arrest is inadmissible. McNabb v. United 
States, 318 U.S. 332 (1943). 

3The McNabb rule has been further defined in recent cases: Mallory v. 
United States, 354 U.S. 449 (1957) (It is unlawful detention to hold a prisoner 
from afternoon until the next morning without commitment when a magistrate 
is readily available.); United States v. Carignan, note 10 infra; Upshaw v. 
United States, 335 U.S. 410 (1948) (A confession obtained during unlawful 
detention is inadmissible even though entirely voluntary.). But see United States v. 
Mitchell, 322 U.S. 65 (1944) (A confession made prior to the time the detention 
becomes unlawful is admissible.). For a discussion of these cases see Hennings, 
Detention and Confessions: The Mallory Case, 23 Mo. L. Rev. 25 (1958). 

4“... nor shall any State deprive any person of life, liberty, or property, 
without due process of law. . . .” U.S. Const. amend. XIV, § 1. See Rochin 
v. California, 342 U.S. 165 (1952) (pumping stomach for evidence); Watts v. 
Indiana, 338 U.S. 49 (1949) (prolonged incommunicado questioning); Haley v. 
Ohio, 332 U.S. 596 (1948) (psychological coercion); Malinski v. New York, 
324 U.S. 401 (1945) (held incommunicado, part of the time naked); Brown v. 
Mississippi, 297 U.S. 278 (1936) (physical brutality). 
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was raised that the confession was obtained during unlawful detention. 
The court disposed of this point by showing that unlawful detention 
alone does not make a confession inadmissible in New York,° and by 
establishing that the detention in this instance actually was not unlawful. 
What then was there about this case which caused three judges of the 
New York Court of Appeals to believe that the confession was im- 
properly admitted? 

There is one feature which distinguishes this case from earlier 
New York confession cases. This confession was obtained through police 
interrogation after indictment and after surrender to the court on a 
bench warrant, not while the accused was merely a suspect as in the 
previous cases. As Judge Desmond stated in the dissenting opinion: 
“Now we accept as evidence a confession extracted during the very 
course of judicial proceedings. .. .”* The dissenting justices sensed the 
presence of what we might term a constructive involuntariness.’ The 
bench warrant provided that Spano be brought before the court to 
answer the indictment, and it was for that purpose that he was in police 
custody. In light of the existence of the indictment and bench warrant 
the minority is technically correct in saying that the confession was 
extracted after the commencement of judicial proceedings.* The issue 
becomes whether a prisoner so detained is deprived of due process when 
he is interrogated without counsel concerning the crime of which he 
stands accused, 

Spano was a defendant and not a suspect. The state had already 
acquired sufficient evidence for indictment, and the need for further 
interrogation was questionable. The bench warrant required the de- 
fendant to be brought before the court to answer the indictment. The 
dissenting view is that such a deviation from these instructions violates 
the prisoner’s constitutional rights. One can sense an element of un- 
fairness in such procedure. The majority opinion carried to its logical 











5 The test of a confession is its voluntariness. See People v. Alex, 265 N.Y. 
192, 192 N.E. 289 (1934) ; People v. Mummiani, 258 N.Y. 394, 180 N.E. 94 (1932); 
People v. Doran, 246 N.Y. 409, 159 N.E. 379 (1927); People v. Trybus, 219 N.Y. 
18, 113 N.E. 538 (1916) ;/ Balbo v. People, 80 N.Y. 484 (1880). 

6 People v. Spano, supra note 1, 150 N.E.2d at 231. 

7 Applying the due process standard, the United States Supreme Court has 
reversed a conviction based upon a confession gleaned after thirty-six hours of 
relentless police questioning. Speaking for the Court, Mr. Justice Black said: 
“We think a situation such as that here shown . . . is so inherently coercive that 
its very existence is irreconcilable with the possession of mental freedom by a 
lone suspect against whom its full coercive force is brought to bear.” (footnote 
omitted). Ashcraft v. Tennessee, 322 U.S. 143, 154 (1944). Although the instant 
confession was not obtained under the same conditions, the dissent certainly feels 
that it was taken under “inherently coercive” circumstances. 

8A judicial proceeding has been broadly defined as: “A genera! term for 
proceedings relating to, practiced in, or proceeding from, a court of justice; or 
the course prescribed to be taken in various cases for the determination of a 
controversy or for legal redress or relief.” BLack, Law Dictionary (4th ed. 1951). 
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end would permit midnight interrogation by police and prosecuting at- 
torneys even while the trial is in progress, thus seeming to infringe upon 
the domain of the court. Undoubtedly these judges share the opinion of 
Mr. Justice Frankfurter that: 


Ours is the accusatorial as opposed to the inquisitorial system. 
. . . Under our system society carries the burden of proving 
its charge against the accused not out of his own mouth, It 
must establish its case, not by interrogation of the accused 
even under judicial safeguards, but by evidence independently 
secured through skillful investigation.° 


The facts of the instant case make it an oddity. Midnight inter- 
rogation once a prisoner has been indicted is rare. Even under the strict 
federal rules of evidence, however, a prisoner arraigned and confined 
pending trial on one charge may be questioned concerning another crime 
of which he is suspected but for which he has not been arraigned, While 
awaiting trial upon a charge of assault to rape, the defendant in 
United States v. Carignan’® was taken unaccompanied by counsel to a 
United States marshal’s office where he was questioned concerning a 
murder, He confessed to the murder, and the confession was later ad- 
mitted into evidence against him. There, although Carignan was ques- 
tioned after arraignment concerning an entirely different crime than 
the one for which he had been incarcerated, the interrogation did take 
place during the course of judicial proceedings. 


There is much emphasis in the dissenting opinion upon the fact 
that Spano’s attorney was not with him when he confessed. This is 
deemed to be deprivation of due process. Granted that the accused has 
the right to the aid of counsel in every stage of judicial proceedings in 
New York,” it is difficult to see in this case how Spano was deprived of 
this right. His attorney was with him at his surrender and subsequently 
advised him only to divulge his name. Spano followed this advice until 
after a conference with his patrolman friend. In regard to a confession 
made to police prior to arraignment or indictment the New Jersey Su- 
preme Court has held that: 


In answer to the argument that the defendants were not 
advised of their rights and privileges the law over the years 
in this State has been that a person is only entitled to counsel 





® Watts v. Indiana, 338 U.S. 49, 54 (1949). See note 4, supra. 

10 342 U.S. 36 (1951). 

11“fWhen the defendant is brought before the magistrate, the magistrate 
must immediately inform him of the charge against him and of his right to the 
aid of counsel in every stage of the proceedings. . . .” N.Y. Cope Crim. Proc. 
§ 699 (1). 
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to aid him in his defense, not to save him from his own 
voluntary acts... .”” 


This would seem to be applicable to the Spano case. 

Authorities cited in the dissenting opinion are distinguishable from 
the instant case upon their facts. People v. McMahon™ and People v. 
Mondon™ both involved confessions made by witnesses at coroners’ in- 
quests. These were held to be inadmissible on the theory that an oath 
thus administered when the mind was disturbed might prevent voluntary 
mental action. In People v. Perez’ the court indicates through dicta 
that it would not accept a confession obtained by deliberately jailing a 
person as a material witness for interrogation when there was sufficient 
evidence to hold him as a defendant. Lanza v. New York State Joint 
Legislative Comm."® concerned the recording of a supposedly private 
conversation between an attorney and his client in a county jail. 

Ohio takes the view of the majority in the instant case that the 
test of admissibility is the voluntariness of the confession.’* A voluntary 
confession has been upheld where a sixty year old defendant was taken 
into custody without a warrant, jailed without arraignment and was 
driven nearly two hundred miles at 2:00 a.m. for a lie detector test and 
nine hours of questioning.’® 

When determining the admissibility of confessions the courts are 
confronted with conflicting interests. They must protect the right of 
the accused to a fair trial, and at the same time they must not tie the 
hands of law enforcement officers and prosecutors whose duty it is to 
obtain evidence to convict criminals, New York has now admitted into 
evidence a confession obtained after the commencement of judicial pro- 
ceedings. Whether there is a point at which the court will draw a line 
and hold that the judicial process is too far advanced to permit such 
procedure remains for future determination. 


Frank M. Hays 


12 State v. Bunk, 4 N.J. 461, 470, 73 A.2d 249, 254 (1950), cert. denicd, 340 
U.S. 839 (1950). See also State v. Tune, 13 N.J. 203, 98 A.2d 881 (1953); State v. 
Cole, 136 N.J.L. 606, 56 A.2d 898 (1948), cert. denied, 334 U.S. 851 (1948); State 
v. Murphy, 87 N.J.L. 515, 94 Atl. 640 (1915). 

1315 N.Y. 384 (1857). 

14103 N.Y. 211, 8 N.E. 496 (1886). 

15 300 N.Y. 208, 90 N.E.2d 40 (1949), cert. denied, 338 U.S. 952 (1950). 

16 3 N.Y.2d 92, 143 N.E.2d 772 (1957), cert. denied, 355 U.S. 856 (1957). 

17 State v. Yeoman, 112 Ohio St. 214, 147 N.E. 3 (1925); Lefevre v. State, 
50 Ohio St. 584, 35 N.E. 52 (1893); Spears v. State, 2 Ohio St. 583 (1853); State 
v. Arnold, 44 Ohio L. Abs. 45, 63 N.E.2d 31 (1945); State v. Collett, 44 Ohio L. 
Abs. 225, 58 N.E.2d 417 (1944), dismissed for want of a debatable question, 144 
Ohio St. 639, 60 N.E.2d 170 (1945); State v. Hensley, 31 Ohio L. Abs. 348 (1939). 
See 15 Onto Jur.2d Criminal Law §§ 400-09 (1955). 

18 State v. Collett, supra note 17. 














EXTRADITION OF NON-FUGITIVE CRIMINALS 


Johnson v. Burke, 


148 N.E.2d 413 (Ind. 1958) 


In a habeas corpus proceeding, petitioner challenged the power of 
the state of Indiana to extradite him to Arizona, contending that he was 
not a fugitive from justice since he had not been in the demanding 
state at the time of the commission of the crime with which he was 
charged.’ The court refused to issue the writ, basing its decision upon 
the Indiana enactment of The Uniform Criminal Extradition Act.’ 
This act confers upon Indiana the authority to extradite persons not 
physically present in the demanding state at the time of the commission 
of the crime. Upon appeal to the Indiana Supreme Court, petitioner 
urged that the constitutional grant of authority to the federal govern- 
ment to legislate on the subject of extradition pre-empted the field and 
thus the state statute is unconstitutional. —The Supreme Court of Indiana 
rejected this argument and affirmed the decision of the lower court. 

The extradition clause of the Constitution provides only for the 
extradition of “fugitives,” i.e., those who flee from the justice of the 
demanding state. The federal statute enacted under the authority of 
this clause merely establishes the procedure.* Because neither the Con- 
stitution nor the statute provides for the extradition of non-fugitive 
criminals, several decisions of the United States Supreme Court, all 
antedating the passage of The Uniform Criminal Extradition Act, 
(hereinafter referred to as the Extradition Act), held that a person who 
had never been in the demanding state could not be extradited.° The 
Extradition Act provides for the extradition of persons who are not fugi- 
tives from justice.® It was created to meet the need for a means of ex- 
traditing criminals not physically present in the demanding state at the 
time of the commission of the crime and thereby not regarded as fugi- 
tives.’ The constitutionality of the Extradition Act has been upheld in 





1 Johnson v. Burke, 148 N.E.2d 413 (Ind. 1958). 

2Inp. ANN. STAT. § 9-419 to -448 (1956). 

3 U.S. Const. art. IV, § 2, cl. 3. “A person charged in any State with treason, 
felony, or other crime, who shall flee from justice, and be found in another State, 
shall on demand of the executive authority of the State from which he fled, be 
delivered up, to be removed to the State having jurisdiction of the crime.” 

418 U.S.C. § 3182 (1952). 

5 South Carolina v. Bailey, 289 U.S. 412 (1933); Innes v. Tobin, 240 U.S. 
127 (1916); Hyatt v. People ex rel. Corkran, 188 U.S. 691 (1903); Robb v. 
Connolly, 111 U.S. 624 (1884). 

6 CouNCcIL OF STATE GOVERNMENTS, THE HANDBOOK ON INTERSTATE CRIME 
ConTrot c. II (1955). “The governor of this state may also surrender .. . any 
person in this state . .. even though the accused was not in that state at the time 
of the commission of the crime, and has not fled therefrom.” 

71936 HANDBOOK OF THE NATIONAL CONFERENCE OF COMMISSIONERS ON UNI- 
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every state jurisdiction where the question has been raised. It has also been 
given the stamp of constitutional approval by the lower federal courts.* 
Now the highest court of the State of Indiana joins in this favorable 
judgment. 

The Indiana court made reference to a California appellate decision 
rendered ten years before the principal case. In Ex parte Morgan,’ peti- 
tioner, while in Los Angeles, conspired to commit a crime in Denver. He 
was awaiting extradition to Colorado, a state which he had never entered, 
when he sued for a writ of habeas corpus. The court said: 


Moreover, while state legislation impairing the full operation 
of the Constitution and laws of Congress would be void, yet a 
state may enact laws on the subject of interstate extradition 
at a stage prior to that which the Constitution and federal laws 
have designated as the time at which they take cognizance of 
it. No reason in law, expediency, or comity has been suggested 
why extradition should be limited to those who were physically 
present in the state at the time the crime was committed. 
Many crimes may be committed in a state while the culprit 
remains without its borders.” 


The Morgan court recognized that there are two classes of persons 
who can be extradited. The federal law applies only to fugitives and 
the Extradition Act applies to non-fugitives. The decision of the Cali- 
fornia court was affirmed in both the federal district court and the court 
of appeals.'* The United States Supreme Court denied certiorari.'* 
The validity of the Extradition Act depends upon whether or not 
the states have the power to legislate in this area, Although the United 
States Supreme Court has never ruled on this question of federal power, 
the issue seems to be as free from doubt as the unanimity of the state 
courts suggests. If analysis commences with the basic premise that the 
federal government is one of limited powers, then Congress would 
appear to be empowered to deal only with that type of extradition 
where the party sought is technically a fugitive from justice. Legislative 





ul 

FORM STATE Laws 318. “The language of these sections of The Extradition Act 
was designed to cover cases not clearly reached by prior extradition laws. Prior 
to 1935 it was possible to extradite only those criminals who were held to be 
fugitives, that is, who had been physically present in the state in which the crime 
was committed and had fled therefrom. It has been held that one who commits a 
crime against the laws of a state by acts done outside of that state was not a 
fugitive from justice within the meaning of the extradition act. The uniform act 
was drafted to meet the need for authority to extradite in such cases.” Chapman v. 
Hayward, 160 Neb. 664, 71 N.W.2d 201 (1955). 

8 CouNcIL oF STATE GOVERNMENTS, Of. cit. supra note 6, at 38. 

® Ex parte Morgan, 86 Cal. App. 2d 217, 194 P.2d 800 (1948). 

10 Jbid. 

1178 F. Supp. 756 (1948), 175 F.2d 404 (9th Cir. 1949). 

12 Ex parte Morgan, 338 U.S. 827 (1949). 











1958] RECENT DEVELOPMENTS 747 


power beyond this point would fall to the states. This is the general 
approach taken by a recent Ohio case’® and by the New York case of 
People ex rel. Waldman v. Ruthazer."* 

If federal power is deemed to reach all forms of extradition, by 
no stretch of the rules of statutory construction can the federal statute 
be interpreted as bearing a negative inference which would operate to 
prohibit state action where the person sought is a non-fugitive criminal. 
This is what the courts have meant by intimating that Congress has 
the power but has not pre-empted the field.’® Pressing the doctrine of 
pre-emption to the extreme of prohibiting state action would far outdo 
the Nelson case,*® itself subject to strong criticism. 

The constitutional provision at issue constitutes a section of an article 
which abounds in provisions that establish minimum standards of inter- 
state behavior. Found in this context, it is most logically susceptible to 
the interpretation that it establishes a minimum standard for extradition, 
ie., the states should at /east extradite those who are fugitives from 
justice. This minimum standard concept gives rise to a countervailing 
argument for the criminal which is that the provision provides a mini- 
mum protection for him, i.e., the states should extradite omly if the 
person is a fugitive from justice. The courts have not accepted the 
minimum protection argument, but have given the Constitution a liberal 
construction in order to effectuate and expedite the administration of 
interstate justice. The result of such liberal interpretation is that the 
states should at /east extradite fugitives, but they can, within the limits 
of due process, extradite all other criminals found in their jurisdiction.’ 
It seems quite reasonable to assume that the authors of the Constitution 
would not have wanted to confer immunity upon certain types of inter- 
state criminals. They desired to provide a summary proceeding whereby 
the states of the Union could promptly aid one another in bringing to 
trial persons accused of a crime in one state and found in another."® 
To draw a negative inference at the constitutional level, would not be 
consistent with the relatively great state concern compared with the 
rather minimal national interest. Rick E. Marsh 





13 Culbertson v. Sweeney, 70 Ohio App. 344, 44 N.E.2d 807 (1942). 

14 144 N.Y.S.2d 428 (1955). 

15Innes v. Tobin, supra note 5; McLarnan v. Hasson, 243 Iowa 379, 49 
N.W.2d 887 (1951); In re Harris, 180 Mass. 309, 34 N.E.2d 504 (1941); Ex parte 
Arrington, 270 S.W.2d 39 (Mo. 1954). 

16 Pennsylvania v. Nelson, 350 U.S. 497 (1956). The United States Supreme 
Court, in a six to three decision, held that in view of the evident congressional 
purpose to pre-empt the field of anti-sedition legisiation, the predominant federal 
interest in the field, and the danger of conflict between enforcement of state se- 
dition acts and administration of the federal program, the Smith Act superseded the 
Pennsylvania Sedition Act, precluding enforcement of the Pennsylvania act against 
a person charged with acts of sedition against the federal government. 

17 Ex parte Morgan, supra note 9; English v. Matowitz, 148 Ohio St. 39, 
72 N.E.2d 898 (1947). 

18 Biddinger v. Commissioner of Police, 245 U.S. 128 (1917). 








A NEW APPROACH TO RESALE PRICE MAINTENANCE 


History oF Fair TrapE LEGISLATION 


The depression following 1929 gave impetus to the movement for 
legislation which would allow the establishment of minimum resale prices. 
Forty-five states enacted so-called fair trade laws by 1941.’ The statutes 
apply to products sold under the manufacturer’s trademark or brand 
name which are in free and open competition with products of the same 
general class, Contracts are authorized between the distributor and the 
manufacturer whereby the distributor agrees, (1) to sell the product at 
a stipulated or minimum price and (2) to require any other distributor 
who may buy from him to agree to sell at the stipulated or minimum 
price. This created a system of vertical price controls enabling the manu- 
facturer to control the selling price of both the wholesaler and retailer. 
Fair trade statutes have never applied to horizontal agreements between 
distributors or between manufacturers. The heart of the statutory scheme 
is the “non-signer” clause which binds non-contracting distributors of the 
product to sell at the price agreed upon by the manufacturer and the dis- 
tributor who have signed a fair trade agreement. A cause of action for 
unfair competition is created against anyone who sells below the contract 
price, provided he has notice of the contract. 

In 1936, the United States Supreme Court, in the case of Old 
Dearborn Distributing Co. v. Seagram-Distillers Corp.? disposed of the 
“due process,” “equal protection of the laws” and “unlawful delegation 
of legislative power” objections arising under the Federal Constitution 
against fair trade laws. The basic theory relied upon by the Court, and 
later adopted by many state courts, is that this legislation protects the 
ownership of the trademark or brand name which remains the manu- 
facturer’s property, even after the tangible product is sold to the dis- 
tributor, 

The Miller-Tydings Amendment to the Sherman Act was passed in 
1937 to give statutory immunity from federal anti-trust laws to all fair 
trade statutes. Without this enabling legislation, fair trade agreements in 
interstate commerce would be in violation of the Sherman Act. In 1951, 
the Supreme Court in Schwegmann Bros. v. Calvert Distillers Corp.* 
held that the Miller-Tydings Amendment did not sanction interstate 
enforcement of the “non-signer” provisions. Congress re-examined the 
fair trade problem in 1952 and passed the McGuire Act,* which exempts 
resale price maintenance agreements and non-signer clauses from the 
federal anti-trust laws and declares that such agreements do not con- 





1 Only Missouri, Texas, Vermont and the District of Columbia have never 
enacted fair trade legislation. 

2299 U.S. 183 (1936). 

3 341 U.S. 384 (1951). 

415 U.S.C. § 45 (1952). 
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stitute an unlawful burden on interstate commerce when authorized by 
the law of the state in which the resale is to be made. This act, of 
course, was a major victory for the proponents of fair trade. 

The Supreme Court refused to take a new look at the Old Dear- 
born decision in 1954 by denying certiorari to a Fifth Circuit Court of 
Appeals decision,” despite cogent arguments for reappraisal by both the 
dissenting opinion of Judge Holmes and the district judge.® 

Thus, state fair trade laws continue to be considered valid under 
the federal constitution and opponents have been forced to shift their 
attacks to the state courts. 


Status OF Farr TRADE Laws IN THE STATES 


Fair trade statutes were not successfully challenged in the state 
courts until 1949 when the Florida Supreme Court declared the “non- 
signer” clause of its fair trade act to be in violation of its constitution.’ 
Michigan followed in 1952.8 From 1955 to date® fourteen more states’? 
have held the “non-signer” clause unconstitutional, including Utah and 
Nebraska which held their entire fair trade act invalid." Although there 





5 Schwegmann Bros. v. Eli Lilly Co., 205 F.2d 788 (Sth Cir. 1953), cert. 
denied, 346 U.S. 856 (1953). 

6109 F. Supp. 269, 271-72 (E.D. La. 1953), “Perhaps after twenty years of 
experience under fair trade acts, the Supreme Court may conclude that the real 
purpose of these acts is not to protect the good will of the manufacturer, and that 
price-fixing under these acts is not an appropriate means to that perfectly legiti- 
mate end, but is in fact an end in itself. In other words, it may well be found 
that the real purpose of fair trade legislation is to protect the retailer from com- 
petition with another retailer who, because of his efficient merchandising methods, 
is able to reduce his distributive costs and consequently his retail prices.” 

7 Liquor Store, Inc. v. Continental Distilling Corp., 40 So. 2d 371 (Fla. 1949). 

8 Shakespeare Co. v. Lippman’s Tool Shop Sporting Goods, 334 Mich. 109, 
54 N.W.2d 268 (1952). 

9 August 20, 1958. 

10 Union Carbide & Carbon Corp. v. White River Distributors, Inc., 224 Ark. 
558, 275 S.W.2d 455 (1955) ; Olin Mathieson Chemical Corp. v. Francis, 134 Colo. 
160, 301 P.2d 139 (1956) ; Cox v. General Electric Co., 211 Ga. 286, 85 S.E.2d 514 
(1955); Bissell Carpet Sweeper Co. v. Shane Co., 143 N.E.2d 415 (Ind. 1957) ; 
Quality Oil Co., v. E. I. du Pont de Nemours & Co., 182 Kan. 488, 322 P.2d 731 
(1958); General Electric Co. v. American Buyers Coop., Inc... CCH Trape REc. 
Rep. (10th ed.) {§ 69,058 (Ky. 1958); Dr. G. H. Tichenor Antiseptic Co. v. 
Schwegmann Bros. Giant Super Markets, 231 La. 51, 90 So. 2d 343 (1956); 
McGraw Electric Co. v. Lewis & Smith Drug Co., 159 Neb. 703, 68 N.W.2d 608 
(1955) ; Skaggs Drug Center v. General Electric Co., 63 N.M. 215, 315 P.2d 967 
(1957); Union Carbide & Carbon Corp. v. Bargain Fair, Inc., 167 Ohio St. 182, 
147 N.E.2d 481 (1958) ; General Electric Co. v. Wahle, 207 Ore. 302, 296 P.2d 635 
(1956) ; Rogers-Kent, Inc., v. General Electric Co., 231 S.C. 636, 99 S.E.2d 665 
(1957); General Electric Co. v. Thrifty Sales, 5 Utah 2d 326, 301 P.2d 741 
(1956) ; General Electric Co. v. Dandy Appliance Co., 103 S.E.2d 310 (W. Va. 
1958). 

11 Virginia invalidated its Fair Trade Act not on constitutional grounds but 
upon a holding that it was repealed by implication by the 1950 enactment of the 








750 OHIO STATE LAW JOURNAL [Vol. 19 


are some recent decisions upholding fair trade acts in their entirety,’® the 
trend is obviously towards invalidating at least the “non-signer” clause. 
The Ohio Supreme Court, in holding this clause of the Ohio act un- 
constitutional, offered the following reasons: (1) it constitutes an un- 
authorized exercise of the police power in that there is no substantial 
relation to the public safety, morals, or general welfare, (2) it contra- 
venes the “due process” provisions by arbitrarily denying a seller the 
privilege of disposing of his own property on terms of his own choosing, 
and (3) it delegates legislative power to private persons.’® 

These adverse rulings in the state courts are an important cause for 
the breakdown of the fair trade program. Another significant con- 
tributing cause is enforcement difficulties, as illustrated by a recent de- 
cision’* holding that the New York fair trade act was unenforceable 
against a mail order discount house located in the District of Columbia, 
which has no fair trade law, even though mail order sales below fair 
trade prices were made to New York residents. The sale took place in 
the District of Columbia and enforcement of a fair trade agreement 
can only be taken in a state that has a fair trade law. The effect of the 
holding is that the manufacturer can no longer control the selling price 
of his product if the consumer is willing to wait one day for postal 
delivery from an out of state firm. Recent abandonment of fair trade 
practices by many companies, including such giants as Westinghouse, 
General Electric and Eastman Kodak, is easily understandable in the 
light of these developments. 


ProposED FEDERAL LEGISLATION 


Proponents of resale price maintenance did not give up the fight. 
On the contrary, they are attempting to revive and even expand their 
system. Their aim would be accomplished by the enactment of a bill, 
introduced in February 1958'* which would amend the Federal Trade 
Commission Act so as to “equalize rights in the distribution of identified 
merchandise.” Hearings on this bill have been held before the Com- 
mittees on Interstate and Foreign Commerce of both houses of Congress 
but the bill was not reported out of either committee. It is certain to be 
reintroduced in the 86th Congress where a bitter fight is expected. The 
declared purpose of the bill, which, like fair trade legislation, applies only 





Virginia anti-monoply laws. Benrus Watch Co. v. Kirsh, 198 Va. 94, 92 S.E.2d 
384 (1956). On March 8, 1958, Virginia passed a new Fair Trade Act effective 
91 days after adjournment.. 2 CCH Trane Rec. Rep. (10th ed.) § 15,120. 

12 Scovill Mfg. Co. v. Skaggs Pay Less Drugs, 45 Cal. 2d 881, 291 P.2d 936 
(1955); Lionel Corp. v. Grayson-Robinson Stores, Inc., 15 N.J. 191, 104 A.2d 304 
(1954) ; Burche Co. v. General Electric Co., 382 Pa. 370, 115 A.2d 361 (1955). 

13 167 Ohio St. 182, 147 N.E.2d 481 (1958). 

14 General Electric Co. v. Masters Mail Order Co., 244 F.2d 681 (2d Cir. 
1957), cert. denied, 355 U.S. 824 (1957). 

15 H.R. 10527, 85th Cong., 2d Sess. (1958). 
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to products sold under a trademark or brand name in competition with 
products of the same general class, is: (1) to recognize the interest of 
the manufacturer in stimulating demand for his merchandise by per- 
mitting him to maintain selling prices adequate to enlist the active efforts 
of distributors, and (2) to equalize rights, by affording the small manu- 
facturer an opportunity to compete on more nearly equal terms with 
large manufacturers who can control selling prices by controlling dis- 
tribution, and by affording the small retailer an opportunity to compete 
on more equal terms with the large retailer. 

The bill would give the manufacturer of a trademarked or identi- 
fied product, if any portion of his production crosses a state line while 
in the chain of distribution, the unilateral, unreviewable federal right to 
fix the selling price of the product at all levels of distribution. Not only 
may he set the selling price at the time the distributor acquires the mer- 
chandise; he is also authorized to change that selling price at any time 
he desires. 


The McGuire Act of 1952, as noted above, merely permits inter- 
state enforcement of state fair trade laws, which require at least one 
bona fide contract between the manufacturer and a distributor. The 
proposed act differs in that it is not dependent on state law but creates a 
federal cause of action against any distributor who sells at a price other 
than that set by the manufacturer, provided that he has notice of that 
price. This represents a drastic change by extending price fixing legis- 
lation into those states that have never passed fair trade laws, as well as 
those states that have held fair trade legislation to be in violation of their 
constitutions, Another important difference is the lack of any contract 
requirement in the bill. The Supreme Court in the Old Dearborn case 
had reasoned that when a distributor purchased a fair trade item, he 
impliedly consented to sell at the price agreed upon by other retailers 
with the manufacturer. Such consent cannot be implied under the bill 
unless it were to be assumed that all distributors would consent to have 
one person, or company, dictate to them the price at which they must 
dispose of their property. Experience under the fair trade laws indicates 
that such an assumption would be very unrealistic. Thus, the constitu- 
tionality of the bill is in doubt since the Old Dearborn case is clearly 
distinguishable. 


OBJECTIONS TO THE BILL 


The real effect of the bill would be anti-competitive, vertical price 
fixing, designed principally to destroy competition at the retail level. 
Inflexible price schedules, selected by the manufacturer, fail to make 
any allowance for local conditions, or supply and demand, and are op- 
posed to our traditional concepts of free enterprise. The uniform price 
will usually be high enough to satisfy the high cost retailer. This will 


have a detrimental effect on the consumer, the more efficient retailer and 
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also on the manufacturer. The practice of selling merchandise at below 
cost to “bait” customers into the store has been alleged to be an ever 
present threat to fair competition,’® but it has never been proven that the 
practice is as frequent as fair trade supporters suggest. In any event, this 
bill prevents all competitive price cuts,” thus going far beyond the “loss- 
leader” evil. Whether or not that particular evil should be curbed, 
certainly price reductions that only reflect the increased efficiency of in- 
dividual retailers should not be prohibited. Overhead savings should be 
capable of being passed on to the consumer. Some may prefer to shop in 
air conditioned stores in the down-town shopping district, with easy credit 
terms and free delivery; but if a consumer is willing to buy in a store 
without obtaining the extra services, that consumer should be able to 
purchase at a lower price. Instead, all will have to pay the same uni- 
form price. 

Enforcement of the provisions of the proposed act will be up to 
any person suffering or reasonably anticipating damage by reason of any 
price cutting. It is to be expected that the courts will insist, as they have 
in the enforcement of fair trade agreements,’® that failure to enforce 
will be regarded as a waiver or abandonment of the right to enforce. 
This will make it necessary for the manufacturer to spend additional 
money to police the distributors and to bring lawsuits against even the 
smal] retailers. Of course this adds to the cost of the product. In addi- 
tion, any law which the public will not accept as reasonable or necessary 
is bound to encounter enforcement difficulties. Most consumers will not 
believe it to be wrong to buy at lower than established prices, Most re- 
tailers will not be convinced that they are in the wrong by evading the 
provisions of this bill. Some sort of a “grey-market” must be anticipated. 

The bill purports to aid small retailers by enabling them to compete 
with the larger retailers. In the Senate hearings held July 21, 1958, 
Charles F. Fort, president of Food Town Ethical Pharmacies, Inc., 
protested that passage of the bill would take away the best weapon that 
small businesses have. Mr. Fort said the only hope of competing with 
private brands sold by such large chains as Sears Roebuck was for smaller 
retailers with low operatifig expenses to shave prices on national brands.’® 
So while some smal] retailers may benefit, Mr. Fort’s statement shows 
that others will certainly be harmed by this price fixing legislation. 


CoNCLUSION 


It is not open to question that legislation necessary to preserve the 
existence of small retailers in our economy is desirable, but the declared 
purpose of this bill is to protect high profit margins, “so as to enlist the 





16 Fulda, Resale Price Maintenance, 21 U. Cut. L. Rev. 175, 199-201 (1954). 

17 Procedure is outlined which would permit price reductions for damaged 
goods, going out of business sales or discontinued items. 

18 Fulda, supra note 16, at 202-03. 

19 N.Y. Times, July 22, 1958, § C, p. 44, col. 1. 
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active efforts of distributors.” It is doubtful if this is an effective or an 
acceptable means to accomplish an admittedly legitimate objective. The 
effect of the bill, if enacted, would be to give a private party, the manu- 
facturer, the power to dictate to the owner of property the price at 
which that owner must dispose of that property. The provisions of this 
bill should certainly be objected to as a violation of due process of law 
and an unwarranted delegation of legislative power. 

B. D. Oliver 


Student Contributor 








ARBITRATOR’S AUTHORITY TO ISSUE INJUNCTIVE 
RELIEF UNDER THE NEW YORK ANTI-INJUNCTION ACT 


Matter of Ruppert, 
3 N.Y.2d 576, 148 N.E.2d 129 (1958) 


A collective bargaining agreement between the Brewery Workers 
Local Unions of the International Brotherhood of Teamsters and five 
separate brewing corporations provided that alleged violations of a “no- 
strike” and “no-slowdown” clause be referred to arbitration under a 
“speedy arbitration procedure.” An alleged slowdown by the union 
and workers was sent to arbitration with the compliance agreement 
that the arbitrator’s decision “shall be final and binding upon all parties 
to the given dispute.” The arbitrator found there were slowdowns by 
the union in violation of the general collective bargaining agreement 
and enjoined the local unions from continuing such slowdowns, The 
order of the arbitrator was confirmed by the New York special term 
and affirmed by the appellate division. 


On appeal the unions alleged the arbitrator had exceeded his juris- 
diction under the terms of the contract and that section 876-a of the 
New York anti-injunction act had been violated. However, the court 
upheld the companies’ contention that the contract by implication gave 
authority to the arbitrator to issue an injunctive award. The court 
further held that this award does not fall within the prohibitions of 
the state anti-injunction statute. 


Of primary importance is the delimitation of the authority of the 
arbitrator. This authority is based upon the terms of the conferral by 
the parties. The relief granted must be responsive to the terms of the 
parties’ agreement. When, however, the contract is silent as to the 
acceptability of specific remedies the basis of the award must be the 
apparent imtent of the parties.2 The court found in this collective 
bargaining agreement an intent to create authority in the arbitrator to 
grant quick and effective relief and that “nothing short of an injunc- 
tion” would accomplish ‘it. 


Even where the injunctive remedy can be implied, the application 
of the directly restrictive language of the anti-injunction act must be 
considered. 


Historically, the anti-injunction statutes were an attempt to adjust 
1 Application of MacMahon, 187 Misc. 247, 63 N.Y.S.2d 657 (1946); 6 C.J.S. 
Arbitration and Award § 80(a) (1937); 3 Am. Jur. Arbitration and Award § 85 
(1936) ; UppecraFF and McCoy, Arbitration of Labor Disputes 29 (1946). 

2River Brand Rice Mills, Inc. v. Latrobe Brewing Co., 305 N.Y. 36, 110 
N.E.2d 545 (1953); Newburger v. Lubell, 257 N.Y. 383, 170 N.E. 669 (1931); 
Marchant v. Mead-Morrison Mfg. Co., 252 N.Y. 284, 169 N.E. 386 (1929); 6 C.J.S. 
Arbitration and Award § 80(b)(1) (1937). 
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bargaining scales that were grossly out of balance.* The legislation was 
aimed at redressing the 


abuses which (had) crept into the administration of the remedy 
. . . « The issuance of injunctions without notice. The issu- 
ance of injunctions without bond. The issuance of injunctions 
without detail. The issuance of injunctions without parties. 
And in trade disputes particularly, the issuance of injunctions 
against certain well established and indispensable rights.* 


Studies of the judicial practices, especially that of Mr. Justice Frank- 
furter, while still a professor at Harvard, called attention to the abuses 
in this area.” By 1932 criticism of the injunctive policy in the labor area 
spurred Congress to the passage of the Norris-LaGuardia Act.® The 
federal legislation in turn influenced state’ enactments of “Baby Norris 
Acts.” The New York act, passed in 1935, proved as encompassing in 
language as its federal model.® 

The critical difference between the New York and federal views 
rests on the definition of the term “labor dispute.” For the most part 
the reading given the term by the state court is analogous to the federal 





3 For general historical background, see FRANKFURTER AND GREENE, THE 
LaABor INJUNCTION (1930). 

448 Conc. REc. 6436 (1912). 

5 FRANKFURTER, OP. Cit. supra note 3. 

647 Strat. 70 (1932), 29 U.S.C. § 101 (1953). “That no court of the United 
States, as defined in this chapter, shall have jurisdiction to issue any restraining 
order or temporary or permanent injunction in a case involving or growing out of 
a labor dispute, except in a strict conformity with the provisions of this chapter, 
nor shall any such restraining order or temporary or permanent injunction be 
issued contrary to the public policy declared in this chapter. .. . The term ‘labor 
dispute’ includes any controversy concerning terms or conditions of employmert, 
or concerning the association or representation of persons in negotiating, fixing, 
maintaining, changing, or seeking to arrange terms or conditions of employment, 
regardless of whether or not the disputants stand in the proximate relation of 
employer and employee.” 

7Ohio has no legislation similiar to the Norris-LaGuardia Act, the result 
being that the granting or withholding of injunctions in intrastate “labor disputes” 
depends upon the state courts’ definition of that term free from statutory restraint. 
LaFrance Elec. Constr. and Supply Co. v. International Bhd. Elec. Workers, Local 
8, 108 Ohio St. 61, 140 N.E. 899 (1923). See Note, 9 Onto St. L.J. 360 (1948). 

8 N.Y. Civ. Prac. Act art. 51, § 876(a). “No court nor any judge or judges 
thereof shall have jurisdiction to issue any restraining order or a temporary or 
permanent injunction in any case involving or growing out of a labor dispute, as 
herein after defined, except after a hearing and except after the finding of all 
the following facts by the court or judge or judges thereof. . .. The term labor 
dispute includes any controversy concerning terms or conditions of employment, or 
concerning the association or representation of persons in negotiating, fixing, 
maintaining, changing or seeking to arrange terms or conditions of employment, 
or any other controversy arising out of the respective interests of the employer and 
employee regardless of whether or not the disputants stand in the relation of 
employer and employee.” 
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definition. It is only in the “hard” cases containing unusual facts— 
where a court well disposed toward labor would have granted injunctive 
relief under the pre-statutory law—that the New York court has refused 
to classify the matter as a “labor dispute” and thereby granted injunctive 
relief, The criterion of the New York court is the object of the union 
activity. Where the object is classifiable as a non-labor matter or where 
the disputants are outside the statutory coverage, section 876-a is held 
inoperative. Examples of these unusual cases are: intraunion disputes,” 
secondary picketing in the absence of a “unity of interest,”’® action by a 
union denied authority to do business in the state,’ picketing by ethnic 
groups for racial gain,’* picketing a charitable hospital,’* and picketing 
by a large union against a small business run by a single individual or 
his family.’ 

Presently, the New York decisions are split in classifying strikes 
in violation of a collective bargaining agreement as a “labor dispute.””” 
In contrast the federal cases hold squarely that such breaches of a col- 
lective agreement are labor disputes and therefore not enjoinable.’® 

If the New York court accepts the premise that such strikes are 
not labor disputes and therefore not enjoinable by the courts under normal 
circumstances, the question is raised as to the ability of the parties to 
contract out of the statutory restrictions. The holding in Matter of 
Ruppert’ answers this question affirmatively. The parties by express pro- 
vision or by implication may give the arbitrator injunctive powers denied 
the judiciary.’* As precedent the New York court relies upon positive 
arbitration orders of specific performance, i.¢e., retention or rehiring of 
employees.'® Such awards although phrased positively contain, of neces- 





® Wolchok v. Kovenetsky, 83 N.Y.S.2d 431, 274 App. Div. 282 (1948). 

10 Willoughby Camera Stores, Inc. v. District No. 15, Int’l Ass’n Machinists, 
205 Misc. 455, 129 N.Y.S.2d 734 (1954); Feldman v. Weiner, 173 Misc. 461, 17 
N.Y.S.2d 730 (1940); Weil and Co. v. Doe, 168 Misc. 211, 5 N.Y.S.2d 559 (1938). 

11 Hoffman’s Vegetarian Restaurant v. Lee, 3 L.R.R.M. 785 (1939). 

12 Pappas v. Straughn, 7 L.R.R.M. 693 (1940); Anora Amus. Corp. v. John 
Doe, 4 L.R.R.M. 836 (1939). 

13 Jewish Hosp. v. Hotel Employees Union, 1A L.R.R.M. 7111 (1937). 

14 Sweeney v. Goolst, 91 N.Y.S.2d 579 (App. Div. 1949). 

15 Cases classifying ‘such action as mot a labor dispute: Bee Line, Inc. v. 
Local 252, Transp. Workers, C.I.0O., 157 N.Y.S.2d 232 (Special Term) (1956) ; 
Uneeda Credit Clothing Stores, Inc. v. Briskin, 5 L.R.R.M. 922 (1939); Everett 
v. Pennsylvania, 2 L.R.R.M. 845 (1938). Cases classifying such action as a labor 
dispute: Carroll Towing Co., Inc. v. United Marine Div., 24 L.R.R.M. 2346 
(1949); Vim Elec. Co. v. Solomon, 19 L.R.R.M. 2310, 67 N.Y.S.2d 908 (1947) ; 
Nevins, Inc. v. Kasmach, 279 N.Y. 323, 18 N.E.2d 294 (1938). 

16 A. H. Bull S.S. Co. v. Seafarers’ Int’l Union, 250 F.2d 326 (2d Cir. 1957) 
and A. H. Bull S.S. Co. v. National Marine Eng. B. Ass’n, 250 F.2d 332 (2d Cir. 
1957). 

173 N.Y.2d 576, 148 N.E.2d 129 (1958). 

18 Accord, Wholesale Laundry Bd. Trade, 15 L.A. 867 (1951). 

19 In the matter of United Culinary Bar and Grill Employees, 299 N.Y. 577, 
86 N.E.2d 104 (1949); In the matter of Devery, 292 N.Y. 596, 55 N.E.2d 370 
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sity, a corresponding negative implication.2” The effect of Ruppert is 
that by resort to section 1461 of the New York Arbitration Act,” 
parties can lift a matter out of the restrictions of the “Baby Norris 
Act.” “Arbitration is voluntary and there is no reason why unions and 
employers should deny such powers to the special tribunals they them- 
selves create.” 

In federal jurisdictions, the exact question answered in the Ruppert 
case has not been presented. One court of appeals has refused to enjoin 
a strike in violation of a collective agreement where the issue was not 
covered by an arbitration clause.”* However, this view was later dis- 
tinguished as relating only to the “traditional labor injunction” and not 
to specific enforcement of an agreement to arbitrate.** Finally, in 1957 
the United States Supreme Court in the Lincoln Mills*® case affirmed 
an injunctive order specifically enforcing an agreement to submit to 
arbitration, The Lincoln Mills case found that the Norris-LaGuardia 
Act did not prohibit the granting, under section 301 of Taft-Hartley, 
of positive injunctive relief requiring the parties to submit to arbitration. 
The stage is now set for the answer to the Ruppert question on the 
federal level. Several factors point to a federal result similar to the 
New York decision: the provision of section 8 of the Norris-LaGuardia 
Act encouraging arbitration,”® the irrationality of requiring the parties 
to submit to arbitration if the court will not enforce the resultant award, 
and the social desirability that people be kept to their promises. 

Phillip E. Stebbins 


(1944). See also Safe Bus Co., 21 L.A. 456 (1953); AB&C Motor Transport Co., 
24 L.A. 740 (1955); In re Finn, 22 L.A. 870 (1954). Cf. Stanford v. Boston Edison 
Co., 316 Mass. 631, 56 N.E.2d 1 (1944); In re Cit-Con Oil Corp. and Oil Workers 
Int'l, 30 L.A. 267 (1958). 

20 Van Name v. Federal Deposit Ins. Corp., 130 N.J.Eq. 433, 23 A.2d 261 
(1941): “As a general rule to enjoin one from violating a contract is an indirect 
method of enforcing its affirmative provisions.” 

21.N.Y. Civ. Prac. Act art. 84, § 1461. “At any time within one year after 
the award is made, as prescribed in the last section, any party to the controversy 
which was arbitrated may apply to the court having jurisdiction as provided . . . 
for an order confirming the award; and thereupon the court must grant such an 
order unless the award is vacated, modified or corrected. . . .” Cf. Ohio Arbitra- 
tion Act, Onto Rev. Cove §§ 2711.01-.15 (1953). 

22 Supra note 17, 148 N.E.2d at 131. 

23 Mead v. Teamsters Union, 217 F.2d 6 (1st. Cir. 1954). 

24 Local 205, United Elec. Workers v. General Elec. Co., 233 F.2d 85 (Ist 
Cir. 1956). 

25 Textile Workers Union vy. Lincoln Mills, 353 U.S. 448 (1957). 

2647 Srat. 70 § 8 (1932), 29 U.S.C. §§ 101, 108 (1953). “No restraining 
order or injunctive relief shall be granted to any complainant who has failed to 
comply with any obligation imposed by law which is involved in the labor dispute 
in question, or who has failed to make every reasonable effort to settle such dispute 
either by negotiation or with the aid of any available governmental machinery of 
mediation or voluntary arbitration.” 














CONDITIONAL VENDOR’S RIGHT TO SUE A THIRD 
PARTY FOR INJURY TO HIS SECURITY INTEREST 


Bell Fin. Co. v. Gefter, 
147 N.E.2d 815 (Mass. 1958) 


The conditional vendor’s assignee sued the defendant, who was 
not a party to the conditional sales contract, for negligently damaging 
the automobile under contract. The court held that the assignee could 
recover for the full damage to the automobile, notwithstanding the 
conditional vendee was not in default when the action was brought 
and it was not shown how much was owed to the vendor under the 
contract. 

Where a conditional vendee’ is in default on his contract payments, 
it is generally held that the conditional vendor may sue a third-party 
tort-feasor for injury to the chattel? since, it is reasoned, he then has 
a right to possession of the chattel.* 


1 





1 The vendee’s remedy is usually treated separately from the vendor’s and a 
vendee in possession may sue a tortfeasor for the whole damage to the property 
since he has a right to beneficial enjoyment. If the vendee is in default he may 
sue as bailee of the property. J. P. (Bum) Gibbins, Inc. v. Utah Home Fire Ins. 
Co., 202 F.2d 469 (10th Cir. 1953); Rasmus v. Schaffer, 230 Ala. 245, 160 So. 244 
(1935) ; Smith v. Louisville and Nashville R. Co., 208 Ala. 440, 94 So. 489 (1922) ; 
Bradley v. Wood, 207 Ala. 602, 93 So. 534 (1922); Pickwick Stages Corp. v. Gil, 
38 Ariz. 7, 296 Pac. 269 (1931); General Contract Purchase Corp. v. Row, 208 
Ark. 951, 188 S.W.2d 507 (1945); Smith v. Gufford, 36 Fla. 481, 18 So. 717 (1895) 
(dictum) ; Miller and Kizer v. Des Moines City Ry., 196 Iowa 1033, 195 N.W. 600 
(1923) ; Downey v. Bay State St. Ry., 225 Mass. 281, 114 N.E. 207 (1916) ; Dyer v. 
Great Northern Ry., 51 Minn. 345, 53 N.W. 714 (1892); Lacey v. Great Northern 
Ry., 70 Mont. 346, 225 Pac. 808 (1924) (dictum); Union Ry. v. Remedial Fin. Co., 
163 Tenn. 130, 40 S.W.2d 1034 (1931) (dictum); Carolina C.&O. R.R. v. Unaka 
Springs Lumber Co., 130 Tenn. 354, 170 S.W. 591 (1914); Lord v. Buchanan, 
69 Vt. 320, 37 Atl. 1048 (1897); Helf v. Hansen and Keller Truck Co., 167 Wash. 
206, 9 P.2d 110 (1932) ; Oros v. Allen, 133 Wash. 268, 233 Pac. 314 (1925); 47 Am. 
Jur. Sales § 879 (1943); VoLp, SALEs 274 (1931); 2 WILLIsToN, SALES § 333a 
(1948). 

2 Louisville & Nashville R. Co. v. Miller, 209 Ala. 378, 96 So. 322 (1923) ; 
Malden Center Garage, Inc. v. Berkowitz, 269 Mass. 303, 168 N.E. 916 (1929) 
(equitable replevin) ; First Nat. Acceptance Corp. v. Annett, 121 N.J. Law 356, 
2 A.2d 650, aff'd, 124 N.J. Law 78, 11 A.2d 106 (1938) (by implication) ; Com- 
mercial Credit Corp. v. Satterthwaite, 107 N.J. Law 17, 150 Atl. 235 (1930), aff'd, 
108 N.J. Law 188, 154 Atl. 769 (1931); Union Ry. v. Remedial Fin. Co., 163 Tenn. 
130, 40 S.W.2d 1034 (1931) (by implication). The following courts also require 
that there be a default, stating that the vendor must have the right to possession: 
Universal Credit Co. vy. Collier, 108 Ind. App. 685, 31 N.E.2d 428 (1941); Gas 
City Transfer Co. v. Miller, 107 Ind. App. 210, 21 N.E.2d 428 (1939), (by impli- 
cation, requires a default); Tower v. Haslam, 84 Me. 86, 24 Atl. 587 (1891) 
(conversion); C.I.T. Corp. v. Morse, 42 Ohio App. 94, 181 N.E. 265 (1931) 
(replevin). 

3 The carefully drawn conditional sales contract usually provides in express 
terms that upon default the vendor may retake. However, even without the clause 
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In a few cases, where there had not been a default by the vendee, 
the vendor’s action against a third-party tortfeasor was dismissed on 
the ground that he did not have the right of possession. However, 
in other cases, a vendor has been allowed to sue the tortfeasor where 
there was no default” or where there was a subsequent default,° on 
the theory that a vendor has a sufficient interest in the chattel as holder 
of legal title.’ 

The present case is significant in two respects. First, the vendor’s 
assignee was allowed recovery where the vendee was not in detault 
on the theory that his legal title was sufficient in itself to maintain 
suit.® Second, recovery of the full amount of damage by the vendor 
was permitted without regard to or inquiry concerning the amount still 
due. The court stated that any recovery in excess of the debt would 
be held for the benefit of the vendee.® Prior to this case, the authority 
on the subject restricted the recovery by the vendor to the unpaid 





the same result is reached by interpretation of the general clause which reserves 
the property to the seller. See VoLp, SALES 287 n.n. 28, 29 (1931). 

4 Gas City Transfer Co. v. Miller, 107 Ind. App. 210, 2 N.E.2d 646 (1939). 
Also see Louisville & Nashville R. Co. v. Miller, 209 Ala. 378, 96 So. 322 (1923) 
and Universal Credit Co. v. Collier, 108 Ind. App. 685, 31 N.E.2d 646 (1941). 

5 First Nat’l Acceptance Corp. v. Annett, 121 N.J. Law 356, 2 A.2d 650, aff'd, 
124 N.J. Law 78, 11 A.2d 106 (1938) (“Obviously it is no concern of the third 
party whether . . . there has or has not been a default... .”); Ryals v. Seaboard 
Air-Line Ry., 158 Ga. 303, 123 S.E. 12 (1934) (no default); Rentz v. Huckabee 
Auto Co., 53 Ga. App. 329 (1936); Kent v. Buck, 45 Vt. 18 (1872). 

6 Commercial Credit Corp. v. Satterthwaite, 107 N.J. Law 17, 150 Atl. 235 
(1930), aff'd, 108 N.J. Law 188, 154 Atl. 769 (1931). In this case the contributory 
negligence of the vendee did not bar the vendor. Since any recovery by a vendor 
would be applied to the debt, a vendee might get around the contributory negli- 
gence rule by purposely defaulting and urging the vendor to sue the third party. 
This situation has been overruled by statute in New Jersey where contributory 
negligence of a vendee, bailee or other owner of special property is a valid defense 
and bar to an action by the conditional vendor or bailor. N.J. Stat. ANN. § 46:36-1 
(1939). In Lacey v. Great Northern R. Co., 70 Mont. 346, 225 Pac. 808 (1924), the 
contributory negligence of the vendee was said not to be a bar to the vendor. 
However, this case was reversed on other grounds. 

7Smith v. Gufford, 36 Fla. 481, 18 So. 717 (1895); Ryals v. Seaboard Air- 
Line Ry., 158 Ga. 303, 123 S.E. 12 (1924); Rentz v. Huckabee Auto Co., 53 Ga. 
App. 329, 185 S.E. 575 (1938); Lacey v. Great Northern R. Co., 70 Mont. 346, 
225 Pac. 808 (1924); Carolina C.&.O. R. Co. v. Unaka Springs Lumber Co., 130 
Tenn. 354, 170 S.W. 591 (1914) (dictum—the vendee sued in this case). 

8 The court in the present case quotes the opinion of Delano v. Smith, 206 
Mass. 365, 369-70, 92 N.E. 500, 501 (1910). In allowing a mortgagee to sue a 
third-party tortfeasor, the court in the Delano case said: “Such a right of action 
is founded not on right to present possession, but on title to the estate.” See also 
note 5, supra. 

® Apparently there was doubt as to the amount still owed the vendor and 
the court allowed $250, full damage to the automobile. Cf. Harris v. Seaboard 
Air-Line Ry., 190 N.C. 480, 130 S.E. 319 (1925); Lord v. Buchanan, 69 Vt. 320, 
37 Atl. 1048 (1897) where the vendee holds in trust for the vendor any amount 
of recovery in excess of his own interest. 
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balance’? unless the vendee had consented to full recovery. A recovery 
or settlement in good faith by either the vendor or vendee should bar 
the other if it was for the full damage caused." 


The Uniform Commercial Code expressly covers this problem 
and may have influenced the court’s decision since it had been adopted 
in Massachusetts although it is not effective until October 1, 1958.1? 
Section 2-722 provides: 


Where a third party so deals with goods which have been 
identified to a contract for sale as to cause actionable injury 
to a party to that contract 
(a) a night of action against the third party is in either 
party to the contract for sale who has title to or a 
security interest, or a special property or an insurable 
interest in the goods; and if the goods have been 
destroyed or converted a right of action is also in the 
party who either bore the risk of loss under the 
contract for sale or has since the injury assumed 
that risk as against the other; 


(b) if at the time of the injury the party plaintiff did not 
bear the risk of loss as against the other party to 
the contract for sale and there is no arrangement 
between them for disposition of the recovery, his 
suit, or settlement is, subject to his own interest, as 
a fiduciary for the other party to the contract; 





10 Ryals v. Seaboard Air-Line Ry., 158 Ga. 303, 123 S.E. 12 (1924); Rentz 
v. Huckabee Auto Co., 53 Ga. App. 329, 185 S.E. 575 (1936) (dictum) ; Ellis Motor 
Co. v. Hancock, 38 Ga. App. 788, 145 S.E. 518 (1928) (dictum); Lacey v. Great 
Northern R. Co., 70 Mont. 346, 225 Pac. 808, 38 A.L.R. 1331 (1924); Carolina 
C. & O. R. Co. v. Unaka Springs Lumber Co., 130 Tenn. 354, 170 S.W. 591 (1914) 
(dictum). 

11 Harris v. Seaboard Air-Line Ry., 190 N.C. 480, 130 S.E. 319 (1925); 
Carolina C. & O. Ry. Co. v. Unaka Springs Lumber Co., 130 Tenn. 354, 170 S.W. 
591 (1941) (dictum) ; Lord v. Buchanan, 69 Vt. 320, 27 Atl. 1048 (1897). See also 
Motor Fin. Co. v. Noyes, 139 Me. 159, 28 A.2d 235 (1942); Stotts v. Puget Sound 
Traction, Light & Power Co., 94 Wash. 339, 162 Pac. 519 (1917) (a conditional 
vendor who appears as a witness for the buyer in an action for damages waives 
his right to maintain a separate action) ; Universal Credit Co. v. Collier, 108 Ind. 
App. 685, 31 N.E.2d 646 (1941); Rentz v. Huckabee Auto Co., 53 Ga. App. 329, 
185 S.E. 375 (1936); Ellis Motor Co. v. Hancock, 38 Ga. App. 788, 145 S.E. 518 
(1928) (a fair settlement with the vendee is a bar to the vendor). Cf. French v. 
Osmer, 67 Vt. 427, 32 Atl. 254 (1895). In Union Ry. v. Remedial Finance Co., 163 
Tenn. 130, 40 S.W.2d 1034 (1931), the administrator of the vendee, in suing the 
tortfeasor, failed to present evidence on damage to the automobile, although he 
recovered for personal injuries to the vendee. A later suit by the vendor for value 
of the auto was held to be barred—the court rejecting the argument that it had 
not been tried on the “merits.” Query, could the vendor sue the administrator for 
negligence in prosecuting the suit. 








12 Mass. ANN. Laws c. 106 (1957) (eff. October 1, 1958). 
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(c) either party may with the consent of the other sue 
for the benefit of whom it may concern." 


The Ohio statute’* does not cover this problem and no case in 
Ohio has been found which parallels the present one. Analogies, how- 
ever, may be drawn to bailments, real estate mortgages, and chattel 
mortgages.'> A bailor,’® as owner of the general property and entitled 
to future possession, may maintain an action against a third party and 
recover for full damage done to the chattel. A real estate mortgagee, 
as holder of the security title, may also maintain an action for injury 
to his security interest.'* There is a conflict of authority whether the 
mortgagee’s “interest” includes any damage to the land or whether the 
sufficiency of the unimpaired portion will be considered in awarding 
damages to the security interest."* Although analogies to real estate 
mortgages and bailments tend to support the result reached in the 
present case, a similar comparison with existing Ohio law on chattel 
mortgages will not. In Commercial Credit Co. v. Standard Baking 





13 The comment to the section states that one of the purposes is: “To adopt 
and extend somewhat the principle of the statutes which provide for suit by the 
real party in interest.” 

14Qn1o Rev. Cope §§ 1319.11-.16 (1953). Section 1319.14 (1953) requires, 
upon retaking of possession, a tender to the vendee of not less than fifty per cent 
of the amount paid after deducting a reasonable amount for the use of the chattels. 
If twenty-five per cent or less has been paid, the vendor does not need to return any 
money to the vendee. From this it might be argued that the vendee must sue since 
allowing the vendor to sue would be, in effect, to allow repossession without compli- 
ance with the statute. If there has been no default by the vendee it would be 
repossessing illegally. Of course, this argument has less chance of success when 
made collaterally by the tortfedsor. 

15 Cf. Unirorm ComMMERCIAL Cope art. 9 (1957), which treats all security 
devices the same. 

16 Nosse v. Rose, 45 Ohio App. 54, 186 N.E. 622 (1933) (dicta). In Gfell v. 
The Jefferson Hardware Co., 10 Ohio App. 427, 31 C.C.R. (n.s.) 214 (1917), the 
court held that the owner of property in the hands of a bailee may recover from a 
third person damage caused to such property by the negligence of the third person, 
even though the bailee is guilty of contributory negligence in the handling of the 
property and even if the bailee, in an action brought by him, might be met with 
the defense of contributory negligence. See 7 Onto JuRr.2d Bailments § 37 (1954), 
RESTATEMENT, Torts §§ 220, 243 (1934). See also annot. 166 A.L.R. 206 (1947) 
and annot. 118 A.L.R. 1338 (1939). 

17 Toledo v. Brown, 130 Ohio St. 513, 200 N.E. 750 (1936); Carpenter v. 
Cincinnati & C.W. Canal Co., 35 Ohio St. 307 (1880); Smith v. Altick 24 Ohio St. 
369 (1873); Allison v. McCune, 15 Ohio 726 (1846); Yahrus v. Stevens, 7 Ohio 
L. Abs. 200, 29 Ohio L. Rep. 81 (Ohio App. 1929); Massachusetts Institute of 
Tech. v. Spitzer, 5 Ohio L. Abs. 549 (Ohio App. 1927); Harrison v. Village of 
Sabina, 1 Ohio C.C. Dec. 30, 1 Ohio C.C. 49 (Ohio App. 1885). See Denton, 
Right of a Mortgagee to Recover Damages from a Third Party for Injury to 
Mortgaged Property in Ohio, 3 Onto St. L.J. 161 (1937). In Denton, op. cit. supra 
at 164, it is pointed out that the Ohio cases have dealt with wilful tort injuries and 
not injuries caused by negligence. 

18 See the discussion in Denton, of. cit. supra at 167, n. 17. 
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Co."* it was held that the chattel mortgagee was not the “real party in 
interest”? and could not sue a third party for negligently injuring the 
chattel—even though the condition, which gave the mortgagee a right 
to possession, had been broken. It was declared that the mortgagee had 
“temporarily waived his legal right to declare the mortgage condition 
broken” by failing to foreclose.** The court seemed to be concerned 
mainly with an avoidance of the rule of contributory negligence and 
recovery from insurance companies through connivance with an insol- 
vent mortgagor. The real estate mortgage cases were distinguished since 
they dealt with willful torts and not negligence and the injury was to 
land and not to chattels. Other than the argument of avoidance of 
contributory negligence, it is difficult to find a logical basis for these 
distinctions.” 

The result of the present case and the Uniform Commercial Code 
—allowing the vendor to sue before default and recover total damages 
—raises several problems, (1) It is not clear whether both the vendor 
and vendee may sue in two different actions or whether the first party 
to sue will recover full damage which would bar further suits. Two 
separate suits seem undesirable due to additional time and expense 
required plus the possibility of overlapping damages being awarded by 
different juries.2* (2) A recovery by the vendor before default 
accelerates future installment payments to which, although his security 
may be damaged, he is not then entitled. This may impose hardship 
on the vendee if he does not have sufficient funds to repair the chattel 
which otherwise may not be usable.2* (3) The vendor may be over- 
compensated if the court does not discount any prospective recovery 
to its present value in applying it to the installment debt. (4) Any 
recovery in excess of the debt is to be held for the benefit of the vendee 
which may not be adequate protection for the vendee if the vendor 
breaches his fiduciary duty. 

The physical injury to the vendee’s possession and the impairment 
of the vendor’s security, are the interests which are to be protected, 





1945 Ohio App. 403, 187 N.E. 251 (1933). Cf. Capital-Loan & Sav. Co. v. 
Baltimore & Ohio R. Co., 44 Ohio App. 251, 184 N.E. 862 (1933), where a settle- 
ment with the tortfeasor by the mortgagor was held to be a bar to the mortgagee. 

20 Onto Rev. Cope § 2307.05 (1953). 

21 A caveat is added in the case that there is no consideration of the question 
of the situation where a mortgagee first made demand on the mortgagor to sue 
and had been refused. 

22 There may be a way to draft a chattel mortgage to avoid this case. Since 
the language in the opinion indicates that the intent of the parties may be given 
effect, it would be wise to insert a clause which gives permission to the mortgagee 
to sue for the benefit of himself and the mortgagor. 

23 Cf. WILLISTON, SALES § 333a (1948) where it is said that the tortfeasor 
should not be obliged to pay more than full value of the goods. 

24 Insurance coverage may alleviate the vendee’s plight. However, in some 
cases the vendor only may be covered by a policy and the insurance company 
would be subrogated to his rights. 
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It is here suggested that where it is feasible the vendor and vendee be 
joined; otherwise the party suing should be required to give adequate 
assurance for the other party’s protection, Where there is joinder the 
vendee should be allowed the option of receiving the recovery upon 
condition of assuring the court that the vendor will have the proper 
security for the unpaid balance, or of applying the amount of recovery, 
discounted to its present value, to the unpaid balance.”* 

Eugene L. Matan 





25 The parties may agree in the contract that one will sue as agent for the 
other. See UNirorm Commerciat Cope § 2-722(b), (c). Usually a vendor is in a 
much stronger position because a “form” contract is often used which a vendee 
agrees to without moditication. The prudent drafter should cover this problem and 
also the problem of who will bear the expense of attorney’s fees in suing a third 
party for injury to the chattel. 








EVIDENCE SEIZED BY FIRE MARSHAL WITHOUT 
SEARCH WARRANT HELD INADMISSIBLE 


State v. Buxton, 


148 N.E.2d 547 (Ind. 1958) 


While a deputy state fire marshal, a member of the National 
Board of Fire Underwriters and a state police photographer were in- 
vestigating a fire which extensively burned the interior of a restaurant 
building, they discovered a hole in the floor containing a hot plate, the 
cord for the hot plate, a pile of torn newspapers and a gunny sack 
soaked in fuel oil. These materials were seized as evidence in an arson 
prosecution against Buxton, the restaurant owner. The evidence was 
excluded and Buxton acquitted because it had been obtained in violation 
of the Indiana constitutional provision against unreasonable search and 
seizure,’ the investigation having been conducted without a search 
warrant.” 

The constitutional protection of person and property from un- 
reasonable searches and seizures® is one of the rights which distinguishes 
this country from the police states of the world today. But even this 
country has not always had this protection. In England and the Ameri- 
can colonies a practice had developed whereby officers of the King might 
obtain writs of assistance‘ which permitted them to enter any and all 
places at will, to search and seize such papers and evidence as they 
pleased. Such breaches of privacy were tolerated because of “necessity,” 
to enforce the law, but in the monumental English case of Entick v. 
Carrington,’ these instruments of outrage were held invalid. 

The facts of this case present two distinct problems: (1) Is such a 
search as this without a warrant an unreasonable search? (2) If so, 
are the material and information thus obtained admissible in evidence in 








1Inp. Const. art. 1, § 11, State v. Buxton, 148 N.E.2d 547 (Ind. 1958); 
Dalton v. State, 230 Ind. 626, 105 N.E.2d 509 (1952); Dearing v. State, 226 Ind. 
273, 79 N.E.2d 535 (1948) ;/Batts v. State, 194 Ind. 609, 144 N.E. 23 (1924); Flum 
v. State, 193 Ind. 585, 141 N.E. 353 (1923); Callender v. State, 193 Ind. 91, 138 
N.E. 817 (1923). 

2 State v. Buxton, supra note 1. See Idol vy. State, 233 Ind. 307, 119 N.E.2d 
428 (1954). 

3 U.S. Const. amend. IV; INnp. Const. art. 1, § 11. 

4 Authorized by the statute of 12 CHAs. 11 (1672). 

519 How. St. Tr. 1029 (1765). Here was founded the doctrine, “Every man’s 
home is his castle.” For an excellent discussion of the historical background of this 
doctrine, both in England and the United States, see People v. Marxhausen, 204 
Mich. 559, 563-66, 171 N.W. 557, 558-59 (1919). Speaking of the rejection of the 
writs of assistance in Boston in 1761, John Adams wrote in a letter to William 
Tudor, March 29, 1817, which may be found at 10 Lire AND Works OF JOHN ADAMS 
244, “then and there was the first scene of the first act of opposition to the arbitrary 
claims of Great Britain. Then and there the child Independence was born.” 
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a criminal prosecution? Neither problem admits of ready solution. 

The first problem must be approached by attempting to balance the 
right of the individual to privacy against the obligation of the govern- 
ment to protect its citizens. With respect to the individual, we must con- 
sider what right was invaded and to what extent. As to the state, 
consideration must be given to the appropriateness of the intervention 
and the particular public interest that is being protected.® 

The court resolved the balance in favor of Buxton. The state had 
relied on the facts that the state fire marshal law,’ although authorizing 
and directing that fires be investigated, did not specifically require a 
warrant, and that this statute was designed to protect the safety and 
well-being of all the persons as guaranteed by the state constitution.* 
The court, however, held that although the safety of the people prevails 
over private rights, such safety provisions as these may readily be effected 
without resort to violation of these rights.° 

There was an invasion of Buxton’s privacy by an_ investigation 
undertaken without the officers’ having acquired a search warrant based 
upon a showing of probable cause that there was a violation of law. It 
does not seem that the magnitude of this intrusion is analogous to that of 
the odious writ of assistance. It is, on the contrary, probable that the 
owner of property destroyed by fire would welcome assistance in deter- 
mining the cause of destruction. There was little invasion of privacy 
inasmuch as the building was not in use because of the fire damage and 
Buxton certainly gave no appearance of objection to the investigation. 
When the officials arrived at 10:00 a.m., which is not an unreasonable 
time, they found the door unlocked. Buxton arrived later, talked with 
the investigators without protesting, and then departed, The inference is 
that neither the officers nor Buxton felt there was anything unreasonable 
about this investigation. It is true that we all have “the right to be let 
alone,”?® but it is only unreasonable searches and seizures which are pro- 
hibited." ‘These officers were investigating the property with a view 
principally toward the prevention of future fires. Buxton’s interest in 
this is as great as that of the state. A search of this nature can hardly 
be called unreasonable to the owner, 

The state’s position is that prompt and thorough investigation of all 
fires is essential for the safety of the people. No doubt, everyone would 





6 For development of this approach, see STRONG, AMERICAN CONSTITUTIONAL 
Law 755-860 (1950). 

TINp. ANN. STAT. §§ 20-802 to -820 (1950). 

8Inp. Const. art. 1, § 1, provides, among other things: “[A]ll power is 
inherent in the People; and that all free governments are, and of right ought to be, 
founded on their authority, and instituted for their peace, safety, and well-being 

..” (Italics added.) 

® State v. Buxton, supra note 1. 

10 Olmstead v. United States, 277 U.S. 438, 478 (1928) (dissent). 

11 Johnson v. United States, 333 U.S. 10 (1947); Harris v. United States, 331 
U.S. 145 (1947); Carroll v. United States, 267 U.S. 132 (1925). 
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concede that this is desirable. It was further argued, however, that a 
routine investigation must be permitted without a search warrant inas- 
much as the cause of fire is initially unknown, rendering it impossible to 
fulfill the constitutional requirement of probable cause’* upon which the 
warrant may issue. It was clearly the legislative will that all fires be 
investigated, even when there is the strongest ground for belief of the 
innocence of all parties concerned, for probably the principal reason for 
investigation is its aid in prevention of future fire losses. This is not the 
sort of cry of “necessity” which led to the abuse of the writs of assist- 
ance, but a reasonable regulation, essential for effective protection of the 
safety of the people. The right to investigate to determine the cause of 
fires does not confer on the officers of the state license to exercise arbi- 
trary power to trespass upon any and all places at their whim as did the 
infamous general writs. It is true that this statute describes no premises 
and names no persons specifically, but the right of investigation is ob- 
viously limited both as to time and place; i.¢., it must be prompt, and 
must be restricted to the immediate premises burned. 

The state’s police powers permit reasonable regulations notwith- 
standing the constitutional safeguard against unreasonable search and 
seizure and there are a number of cases where inspection has been per- 
mitted without requiring a search warrant.'® The court here distin- 
guished these cases by the fact that they exemplify situations where a 
civil, rather than a criminal, investigation was permitted. Thus it must 
be considered whether an investigation to determine the cause of fire is 
a criminal or civil investigation, that is, whether its primary purpose is 
to prevent future fires and attendant losses or to apprehend arsonists. 
Both purposes are included by the express words of the fire marshal 
law.’* It seems, though, that it would be grossly unfair to property 
owners to hold that the principal basis for investigation is to see if crimi- 
nal intent can be ascribed when their buildings have burned. The United 
States Supreme Court recently held that an Ohio fire marshal’s inter- 
rogation of witnesses to determine the origin of fire was not a criminal 
trial but “a proceeding solely to elicit facts relating to the causes and 
circumstances of the fire.”?* This was true even though, if sufficient 
evidence was produced to warrant a charge of arson, the result of the 
hearing might be an arrest. The basic aim of both the Ohio and the 
Indiana statutes authorizing the investigations seems to be, not the appre- 





12 Inp. Const. art. I, § 11, provides that “[N]o warrant shall issue, but upon 
probable cause. . . .” See Callender v. State, supra note 1. Cf. Shore v. United 
States, 49 F.2d 519, 521 (D.C. Cir. 1931), where the court indicated that ordinarily 
proof of probable cause requires a reasonable ground of suspicion, supported by 
circumstances sufficiently strong to warrant a cautious man in believing a party is 
guilty of an offense charged. 

13 See cases listed in State v. Buxton, supra note 1, at 551 n. 5. See also 79 
C.J.S. Searches and Seizures § 6 (1952) and cases cited. 

14 See note 7, supra. 

15 Jn re Groban, 352 U.S. 330, 332 (1957). 
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hension of criminals, but “the expeditious and expert ascertainment of 
the causes of fire” by the “chief guardian of a community against the 
hazards of fire.”*® 

Looking to the method, rather than the result, it seems that this 
investigation was a perfectly valid civil inspection and the officers were 
legally on the premises. Had they discovered the incriminating evidence 
while Buxton was with them, having probable cause to believe he had 
started the fire, they could have arrested him without a warrant.’’ Then 
it would have been permissible to seize the evidence, for it is acceptable 
to search for and seize evidence without a warrant where an arrest is 
made and when the premises are under control of the person arrested.’® 
This is not unreasonable, Seizure should, by analogy, be proper without 
an immediate arrest. In the instant case, seizure was merely incidental 
to the civil inspection, as, likewise it would be only incidental to an arrest, 
in which case it would be proper. 

The court, however, decided that the search and seizure was un- 
reasonable, raising the second question: whether material and information 
so obtained should be admitted into evidence. There is an understandable 
difference of opinion on this issue in the federal courts and those of the 
several states'® for much may be said in favor of either view. The 
problem basically is whether officers of the law should have unlimited 
freedom subject only to criminal prosecution or the action of trespass 
against them if they violate the constitutional provisions of unreasonable 
search and seizure. Or whether, in order to prevent any interference 
with such constitutional guarantee, convicting evidence should be rejected 
because an officer has blundered.”° 

A slight majority of the states*’ today favor the common-law or 
orthodox view that such evidence should be admitted. They feel that a 





16 Jd. at 336 (concurring opinion). 

17 Johns v. State, 235 Ind. 464, 134 N.E.2d 552 (1956); Pearman v. State, 
233 Ind. 111, 117 N.E.2d 362 (1954). 

18 United States v. Rabinowitz, 339 U.S. 56 (1950); Agnello v. United States, 
269 U.S. 20 (1925); Carroll v. United States, supra note 11; Boyd v. United States, 
116 U.S. 616 (1886); Henderson v. State, 235 Ind. 134, 131 N.E.2d 326 (1956). 

19 The common-law rule admitting such evidence is followed in 26 states. 
In two of these, Alabama and Maryland, the exclusionary rule is required by 
statute for certain circumstances, but the common-law rule is followed for all 
other situations not covered by the statutes. Such evidence is excluded in the 
federal courts and 22 states. In three of these states the rule is required by 
statute. The exclusionary rule also prevails in the District of Columbia, Alaska, 
and Hawaii. For a comprehensive coverage of this problem, a state-by-state 
analysis, and citations of cases, see Annot. 50 A.L.R.2d 531 (1956). The only 
change since this annotation is that in Rhode Island a statute was enacted in 1955, 
providing that evidence obtained by illegal search shall be inadmissible, reversing 
State v. Olynik, 83 R.I. 31, 113 A.2d 123 (1955). R.I. Gen. Laws ANN. tit. 9, c. 19 
§ 25 (1956), State v. Hillman, 125 A.2d 94 (R.I. 1956). See also Note, 31 NoTre 
Dame Law. 85 (1955). 

20 Note, 3 Onto Sr. L.J. 73, 77 (1936). 

21 See note 19, supra. 
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guilty criminal should not be released because of the arresting officer’s 
blunder. It is contended that the constitutional provision can be ade- 
quately enforced by criminal prosecution against violators or by civil 
action against the trespassing officers.” 

The proponents of the federal or exclusionary rule** contend that 
“the most effective way to protect the guarantees against unreasonable 
search and seizure and compelling self-incrimination is to exclude from 
evidence any matter obtained by a violation of them.”** It is argued that 
any other sanctions against arbitrary searches and seizures are wholly in- 
effective and present no deterrent to overzealous law enforcement 
officers.”> Recently the trend has been slowly towards the rule excluding 
such evidence,”® as indicated by the fact that at least the last three states 
to change their position on this issue have adopted this view.” 

In states which follow the exclusion rule, it is especially imperative 
that the court make a careful analysis of the facts and circumstances of 
each case to be certain that the search and seizure is unreasonable before 
rejecting the evidence and setting free a man known to be guilty. 


Robert E. Lewis 





22 People v. Defore, 242 N.Y. 13, 150 N.E. 585 (1926). 

23 Weeks v. United States, 232 U.S. 383, 391-92 (1914). 

24 Rickards v. State, 45 Del. 573, 585, 77 A.2d 199, 205 (1950). 

25 For a strong statement of this position see the dissent of Mr. Justice 
Murphy in Wolf v. Colorado, 338 U.S. 25, 41-47 (1949). 

26 Note, 31 Notre DAME Law. 85 (1955). 

27 People v. Cahan, 44 Cal. 2d 434, 282 P.2d 905 (1955); Rickards v. State, 
supra note 24; State v. Hillman, supra note 19, required exclusion because a new 
statute was enacted immediately after the court of Rhode Island, in first stating 
its position, had adopted the common-law rule of admissibility. 











NON-LIABILITY PRESUMPTION ON INFANT’S 
INTENTIONAL TORT REJECTED 


Seaburg v. Williams, 
16 Ill. App.2d 295, 148 N.E.2d 49 (1958) 


The plaintiff brought an action against a five-year-old child for 
tortiously and wrongfully setting fire to a garage thereby destroying the 
garage and its contents. On appeal from a judgment sustaining defend- 
ant’s “motion to strike” on the ground of “failure to state a cause of 
action” the appellate court of Illinois remanded, holding that the con- 
clusive presumption that a child under seven cannot be guilty of negli- 
gence’ did not apply to intentional tort cases.” 

Generally, an infant is liable for his torts® but the courts have made 
an exception where the tort contained some element which is necessarily 
wanting in an infant.* In the negligence® and criminal® area the law is 
well settled regarding his liability. It has long been established that the 
common law conferred on an infant no immunity from liability in torts 
comparable to an infant’s contractual privilege.” 

The problem presented in the intentional tort field is whether a 
minor should be liable for his actions when he is incapable of realizing 
the wrongfulness of his act, i.¢., whether the child should only be re- 





1 Where a child is under seven years of age, he is incapable of contributory 
negligence. Between the ages of seven and fourteen he is presumed to be incapable, 
but this presumption is rebuttable. Over the age of fourteen he is presumed 
capable. Chicago City Ry. v. Tuohy, 196 II]. 410, 63 N.E. 997 (1902). The criminal 
law rule is the same. WHARTON, CRIMINAL LAw § 364 (12th ed. 1932) ; Comment, 
Incompetency as Affecting Legal Responsibility, 3 Ata. L. Rev. 165, 169 (1950-51). 

2 Seaburg v. Williams, 16 IIl. App.2d 295, 148 N.E.2d 49 (1958). 

327 Am. Jur. Infants § 90, 91 (1940) ; 43 C.J.S. Infants § 87 (1945); 31 C.J. 
Infants § 203 n. 26 (1923); 28 Onto Jur.2d Infants § 39 (1958). “In the situ- 
ation where an infant does, through his agent something which he is entirely 
capable of legally doing himself, he should be liable for the torts of such agent 
within the scope of his authority.” Harrison v. Carroll, 49 F. Supp. 283 (1943). 

4 “Of the latter class is an action for slander, wherein malice is a necessary 
ingredient, and if the infant . . . cannot be presumed to be guilty of malice, no 
liability attaches for his slanderous utterances.” Stephens v. Stephens, 172 Ky. 780, 
189 S.W. 1143 (1916). See Stone, Liability for Damages Caused by Minors, 
5 ALA. L. Rev. 1, 29 (1952-53). 

5“(C]hildren have been recognized as a special group to whom a more or 
less subjective standard of conduct is applied, which will vary according to their 
age, intelligence and experience, so that in some cases immunity may be conferred 
in effect by finding merely that there has been no negligence.” Prosser, Torts, 
§ 109, at 788-89, (2d ed. 1955) ; CooLey, Torts § 66 (1932). 

6 Criminal law rule, supra note 1. 

7 The general rule applicable to contracts is that an infant may avoid liability 
thereon. Brown v. Wood, 293 Mich. 148, 291 N.W. 255 (1940); Lacey v. Laird, 
166 Ohio St. 12, 139 N.E.2d 25 (1956); Garrard v. Henderson, 209 $.W.2d 225 
(Tex. Civ. App. 1948). 
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sponsible for the consequences of his act when he has such maturity of 
mind as will enable him to foresee the consequences,® or whether he 
should be liable merely because he has the intention of doing the physical 
act which causes the injury.® 

The vast majority of the courts have been more concerned with the 
compensation of the injured party than the moral guilt of the infant and 
have refused to hold an infant immune from liability,’® although in some 
jurisdictions immunity has been given by statute." Infants have been 
held liable for assault and battery,’ trespass'® and conversion.’* Most 
of the cases have been based on the broad general principle that when a 
loss must be borne by one of two innocent persons it should be borne by 
the actor. 

This concept of liability without fault is an anachronistic symbol 
of earlier common law principles.® The fact that the courts in negli- 
gence cases grant immunity to an infant under certain circumstances 
demonstrates an inconsistency in the law. As stated by Professor Bohlen: 


If our law recognizes infants and insane persons as incapable 
of exercising that care for their own protection which is re- 
quired of normal persons as a condition to their right to redress 
for injuries caused by the wrongful acts of others, and relieves 
them from the penalty which such lack of care would, but for 
their incapacity, impose, it would be inconsistent and arbitrary 
to penalize them by requiring them to compensate others whom 
they injure by conduct which, though guility in others, is, by 
reason of their incapacity, innocent in them.** 


A leading case dealing with the problem is Garratt v. Dailey’ 
where a five-year-old child pulled a chair from under a plzintiff who 
was in the process of sitting down. The court remanded for a determi- 





8 Unkelsbee v. Homestead Fire Ins. Co., 41 A.2d 168 (D.C. Mun. App. 1945). 

® Note, The Tortious Infant, 97 Sov. J. 614-17 (1953). 

10 ProssEk, op. cit. supra note 5, at 788. 

11 F.g., Ga. Cope: § 26-302 (1933); § 105-1806 (1933) “Infancy is no defense 
to an action for a tort, provided the defendant has arrived at those years of dis- 
cretion and accountability prescribed by this code for crimina! offenses.” (Grants 
immunity to a child under ten years of age.) 

12 Singer v. Marx, 144 Cal. App. 2d 637, 301 P.2d 440 (1956); Ellis v. 
D’Angelo 116 Cal. App. 2d 310, 253 P.2d 675 (1953) (four-year-old child) ; Garratt 
v. Dailey, 46 Wash.2d 197, 279 P.2d 1091 (1955) (five-year-old child). 

13 Conklin v. Thompson, 29 Barb. 218 (N.Y. 1859) (trespass to chattels) ; 
Huchting v. Engel, 17 Wis. 230 (1863). 

14 Smith v. Moschetti, 213 Ark. 968, 214 S.W.2d 73 (1948); Shaw v. Coffin, 
58 Me. 254 (1870); Walker v. Davis, 67 Mass. 506 (1854). 

15 27 Am. Jur. Infants § 90 (1940). 

16 Ellis v. D’Angelo, supra note 12 (dictum). 

17 Bohlen, The Liability in Tort of Infants and Insane Persons, 23 Micu. L. 
Rev. 9, 31 (1924). 

18 Supra note 12. 
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nation of the child’s intent saying: “Without . . . knowledge [that the 
act was wrongful] . . . there would be no liability.” This court required 
for liability an intention to commit a wrongful act coupled with the 
ability of the infant to maintain such intent. They did not base liability 
on mere causation, 

Since the injury is the same whether the cause is an intentional or 
negligent tort no justifiable reason can be set forth for continuing the 
inconsistency in considering an infant’s capacity for wrongful intent in 
negligence and criminal cases but refusing to consider his capacity in 
intentional tort cases.’* If compensation regardless of the infant’s ability 
to maintain a wrongful intent is the rule, then the law should not give 
immunity to infants in the negligence area, but base liability merely on 
causation. To do this, however, would be a regression. The ultimate 
basis of tort liability should be wrongfulness;”° therefore, the courts, 
when considering intentional torts of infants, should make wrongfulness 
and not merely causation a prerequisite for liability. 

Edward R. Bunstine 





19 Note, 27 So. Cair. L. Rev. 214 (1954). 
20 Note, 30 St. JoHN’s L. Rev. 119 (1955). 








WILL CONTEST: NECESSARY PARTIES DEFENDANT 
Fletcher v. First Natl Bank, 


167 Ohio St. 211, 142 N.E.2d 599 (1958) 


An action to contest a will was instituted within the statutory period 
of six months after the admission of the will to probate as provided in 
Revised Code section 2741.09. The action was dismissed by the trial 
court on the ground of lack of jurisdiction since an heir at law had not 
been made a party as required by Revised Code section 2741.02.27 On 
appeal, the dismissal by the trial court was affirmed by both the court of 
appeals and the Ohio Supreme Court.® 

Though an action to contest a will is one of the most difficult to 
win even on the merits, many such cases have been lost on procedural 
grounds without ever having been tried on the merits. This may occur 
when a plaintiff commences such an action within the six months period 
but fails to join all necessary parties as required by Revised Code section 
2741.02; then, six months after the will had been admitted to probate, 
a defendant successfully moves to dismiss the action because it was not 
properly commenced within the prescribed statutory period as set forth 
in Revised Code section 2741.09. The Ohio courts have repeatedly 
held that the right to contest a will in Ohio is statutory* and if plaintiff 
does not comply with the statutes the cause of action is lost and the 
court is without jurisdiction.” 

Five categories of necessary parties are prescribed by Revised Code 
section 2741.02: 


1. Devisees: those persons or classes of persons named or designated 





1“An action to contest a will or codicil shall be brought within six months 
after it has been admitted to probate. . . .’”’ The deleted portion of the statute 
concerns the rights saved to persons under a legal disability; this saving clause 
will not be dealt with in this note. Onto Rev. Cope § 2741.09 (1953). 

2“All the devisees, legatees, and heirs of the testator, and other interested 
persons, including the executor or administrator, must be made parties to an 
action under section 2741.01 of the Revised Code.” Onto Rev. Cope § 2741.02 
(1953). 

3 Fletcher v. First Nat’i Bank, 167 Ohio St. 211, 147 N.E.2d 599 (1958). 

4“The validity of a will can be contested only by a civil action brought 
pursuant to Section 12079 et seg., General Code [Onto Rev. Cope § 2741.01 
(1953) ], after the admission of such will to probate.” Sager v. Hull, 146 Ohio St. 
448, 66 N.E.2d 629 (1946). For the history of proceedings to contest wills in Ohio 
see Slemmons v. Toland, 5 Ohio App. 291, 25 Ohio C.C.R. (n.s.) 485 (1916). 

5“The provision of Section 12087, General Code [On10 Rev. Cope § 2741.09 
(1953) ], that ‘an action to contest a will or codicil shall be brought within six 
months after it has been admitted to probate,’ is not a mere time limitation on the 
commencement of such an action but imposes a condition to the existence of the 
right.” Syllabus 2, Woodruff v. Norvill, 91 Ohio App. 251, 107 N.E.2d 911 (1951). 
See also Donovan v. Decker, 98 Ohio App. 183, 122 N.E.2d 501 (1953). 
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in the contested will as receiving real estate or an interest therein.° 

2. Legatees: those persons or classes of persons named or designated 
in the contested will as receiving personalty. 

Since a suit to contest a will cannot be commenced until the will 
has been admitted to probate,’ there should ordinarily be no difficulty 
in ascertaining the devisees and legatees. However, some problems of 
identification may arise where a devise or bequest is made to persons 
designated but not named in the will, e.g., “to my grandchildren.” 
Though plaintiff may be unable to ascertain the names and residences 
of some or all of these designated persons, they are nevertheless necessary 
parties under Revised Code section 2741.02 and must be joined as 
parties defendant and must be properly served. In such instances, where 
the names and residences of necessary parties are unknown, plaintiff 
may make them parties and have service by publication under the 
“unknown heirs statute.””® 

3. Heirs: those who will take under the statute of descent and 
distribution® if the contested will is found not to be the last will and 
testament of the decedent. If plaintiff should determine that heirs may 
exist, the names and residences of whom plaintiff is unable to ascertain, 
he must join such heirs as parties defendant and may have service by 
publication.?° 

4. Other interested persons: those persons “who, at the time of the 
commencement of an action to contest a will, have a direct, pecuniary 
interest in the estate of the putative testator, that would be impaired 
or defeated if the instrument admitted to probate were held invalid.”™ 





6 A devisee of a remaindef is a necessary party defendant. Seedy v. Cockley, 
14 Ohio C.C.R. (n.s.) 72 (1911). 

7 On10 Rev. Cope § 2741.01 (1953), “A person interested in a will or codicil 
admitted to probate in the probate court, or court of common pleas on appeal, may 
contest its validity by a civil action in the court of common pleas of the county 
in which such probate was had.” See also Jn re Estate of Frey, 139 Ohio St. 354, 
40 N.E.2d 145 (1942). 

8In the principal case the court recognized the practice of using Ono Rev. 
Cope § 2703.24 (1953) when it said, “For some reason the contestants had not 
employed the usual procedure of obtaining service by publication on the decedent's 
‘unknown heirs,’ as authorized by the provisions of Section 2703.24, Revised Code.” 
Onto Rev. Cope § 2703.24 states, “When an heir or a devisee of a deceased person is 
a necessary party, and it appears by affidavit that his name and residence are un- 
known to the plaintiff, proceedings against him may be had without naming him, 
and the court shall make an order respecting the publication of notice, but the 
order shall require not less than six weeks’ publication.” 

® Onto Rev. Cope § 2105.06 (1953). 

10 The previous discussion of OH10 Rev. Cope § 2703.24 (1953) in connection 
with devisees and legatees is also applicable to heirs. 

11 Chilcote v. Hoffman, 97 Ohio St. 98, 119 N.E. 364 (1918). Though the 
court used this statement to describe the words “persons interested” as used in 
section 12079, General Code [On10 Rev. Cope § 2741.01 (1953)], it said, at 109, 
“the language of Section 12079 and 12080, General Code [Onto Rev. Cope 
§§ 2741.01 and 2741.02 (1953)], is substantially the same. In the former section 
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A beneficiary under a prior will is not a necessary party.’* However, 
the following have been held to be necessary parties: children in being 
of the first donees in tail;'* a grantee of a devisee who transfers his 
interest after the probate of the will;* trustees, even though they have 
failed to qualify as required by statute.’® 

5. Executor or administrator: the executor or administrator is a 
necessary party and should be described as such in the caption of the 
petition contesting the will." This description should be repeated in the 
praecipe, summons and sheriff’s return so that it is clear that defendant 
is being sued and served as executor or administrator and not as an 
individual. Also, an appropriate allegation of his appointment should 
be made in the body of the petition.” 

If the executor or administrator is also a necessary party in his 
individual capacity under one of the other four categories, he must be 
named and designated in the caption of the petition in each capacity 
so that it is clear that he is being sued as if he were two separate persons. 
Each time his name is mentioned in the petition it should be followed 
by an appropriate designation ¢.g., as executor or as a devisee. As an 
extra precaution, plaintiff should instruct the sheriff to serve the party 
twice, once for each capacity, and to indicate such service in his return, 

If the foregoing procedure is followed and service of summons is 
properly had within the six months period, the action will have been 
properly commenced as to all necessary parties and the suit will not be 
subject to a motion to dismiss because of failure to comply with Revised 
Code sections 2741.02 and 2741.09. In certain situations, plaintiff 
may join a necessary party defendant but fail to have service of summons 
or plaintiff may fail to join one who is a necessary party. This does 
not necessarily mean that plaintiff has failed to comply with Revised 
Code sections 2741.02 and 2741.09 as interpreted by the Ohio courts 
for an action to contest a will is deemed to be commenced “as to each 





the words ‘a person interested’ are used. In the latter section, the words, ‘other 
interested persons.’ These words are identical in meaning.” See also Sears v. 
Stinehelfer, 89 Ohio St. 163, 105 N.E. 1047 (1913); Bloor v. Platt, 78 Ohio St. 46, 
84 N.E. 604 (1908). ; 

12 Ryman v. Wood, 15 Ohio Dec. N.P. 754, 2 Ohio L. Rep. 448 (1905). 

13 Harris v. Maholm, 20 Ohio N.P. (n.s.), 28 Ohio Dec. N.P. 228 (1918). 

14 Sears v. Steinhelfer, 89 Ohio St. 163, 105 N.E. 1047 (1913). 

15 Martin v. Falcomer, 10 Ohio Dec. Reprint 771, 23 Bull. 333 (1890). 

16 Syllabus 5, Peters v. Moore, 154 Ohio St. 177, 93 N.E.2d 683 (1950), “In 
such an action (will contest) the court is without jurisdiction unless the executor 
is made a party and a summons, duly followed by service, is issued within six 
months after the will has been admitted to probate. (Draher v. Walters, 130 Ohio 
St., 92, overruled as to that part of the syliabus relating to an executor; and 
paragraphs two and three of the syllabus in the cases of McCord v. McCord, 104 
Ohio St., 274, approved and followed.)” See also Bynner v. Jones, 154 Ohio St. 
184, 93 N.E.2d 687 (1950). 

17 Mangan v. Hopkins, 166 Ohio St. 41, 138 N.E.2d 872 (1956). This case 
cites Peters v. Moore, supra note 16, Bynner v. Jones, supra note 16. 
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defendant, at the date of summons which is served on him or a co- 
defendant who is a joint contractor, or otherwise united in interest... .” 
That Revised Code section 2305.17 is applicable to will contest cases, 
though once questioned, is now clearly settled.** The problem then arises 
as to which parties are “united in interest.” Generally speaking, “co- 
defendants are ‘united in interest? within 11230, General Code,’® only 
when they are similarly interested in and will be similarly affected by the 
determination. of the issues involved in the action.””° Thus, where five 
grandchildren had been made parties defendant in a will contest action 
and were served within the time limited for the commencement of the 
action it was held that the five remaining grandchildren, though not made 
parties to the action or served with summonses, were united in interest 
with those who had been made parties defendant.”! Similarly, it has been 
held that all legatee-devisee defendants are united in interest.2* However, 
the following have been held not to be united in interest: sole beneficiary 
(who is not an heir at law) and testator’s heirs at law;”* executors and 
heirs at law;** executors and devisees;”° parties defendant who are inter- 
ested in having the will set aside and codefendants who are interested in 
sustaining the will;?® testamentary trustee and the administrator de 
bonis non." 

In conclusion, plaintiffs in will contest actions should make every 
effort to join all necessary parties and have service on each party within 
the prescribed six months period. It is a far more advisable practice to 
join and serve as parties defendant a// interested persons than to rely 
upon the court’s finding that a necessary party is united in interest with 
one against whom the action was commenced. And even if plaintiff 
is certain that several parties would be found by the court to be united 
in interest, each should be joined and served so that plaintiff will not 





18“This court has repeatedly applied 11230 General Code [On10 Rev Cope 
§ 2305.17 (1953)], to will contest cases.” Gravier v. Gluth, 163 Ohio St. 232, 
126 N.E.2d 332 (1955). See also Cover v. Hildebran, 103 Ohio App. 413, 145 
N.E.2d 850 (1957) citing Gravier v. Gluth, supra, where the court said, “The 
compelling fact remains that Section 2305.17 R.C. has been long and consistently 
applied and is still applied to will contests by the Supreme Court (of Ohio)... .” 

19 Now Onto Rev. Cope § 2305.17 (1953). 

20 Syllabus 2, McCord v. McCord, 104 Ohio St. 274, 135 N.E. 548 (1922). 

21 Carnicom v. Murphy, 101 Ohio App. 416, 140 N.E.2d 3 (1956). 

22 Wallenstein v. Wallenstein, 30 Ohio Op. 96, 14 Ohio Supp. 61 (1943). 

23 Case v. Smith, 142 Ohio St. 95, 50 N.E.2d 142 (1943). See also Staley v. 
Scheck, 99 Ohio App. 242, 133 N.E.2d 189 (1955). 

24McCord v. McCord, supra note 20. See also Woodruff v. Norvill, supra 
note 5. 

25 McCord v. McCord, supra note 20. See also McKelvey v. McKelvey, 90 
Ohio App. 563, 107 N.E.2d 555 (1951). 

2€ Sours v. Shuler, 42 Ohio App. 393, 181 N.E. 908 (1932). 

27 Campbell v. Duncan, 51 Ohio L. Abs. 257, 81 N.E.2d 238 (1948). 
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find it necessary at some later date to demonstrate to the court that 
these parties are united in interest.”* 
Ray Clayman 





28 Carnicom v. Murphy, supra note 21, is a case in which piaintiff could have 
avoided the problem had all ten grandchildren been joined as parties defendant. 











NECESSARY OPERATING INVENTORY: AN 
INROAD INTO THE ORIGINAL PACKAGE DOCTRINE 


United States Plywood Corp. v. City of Algoma, 
2 Wis.2d 567, 87 N.W.2d 481, cert. granted, 356 U.S. 957 (1958) 


Plaintiff, a manufacturer, brought an action against defendant city 
to recover taxes paid under protest. The goods included under the 
general property tax were lumber and veneers imported from foreign 
countries. The former had been sent unbound in railroad cars, and the 
latter in bundles secured by metal bands and in wooden crates. When 
received, the lumber was piled in plaintiff’s yards to facilitate drying, 
and the veneers were stored, unopened, in plaintiff’s warehouse until 
needed for manufacturing veneered products. Defendant city taxed 
one half the lumber and one half the veneers, these portions being taxed 
on the basis of the tax assessor’s determination that such amounts were 
required to be on hand because reasonably necessary to meet plaintiff’s 
current operational needs as a manufacturer. The Supreme Court of 
Wisconsin upheld the taxation’ over plaintiff’s contention that the tax 
violated article I, section 10 of the Constitution of the United States, 
the relevant part of which states: 


No State shall, without the Consent of the Congress, lay any 
Imposts or Duties on Imports or Exports, except what may be 
absolutely necessary for executing its inspection Laws. . 


The framers of the Constitution appear to have had a dual pur- 
pose in including this clause—to prevent discrimination against foreign 
imports by means of taxation by the states, and to prevent the seaport 
states, through which most foreign imports came, from burdening the 
commerce of non-seaport states by taxing foreign imports destined for 
those states.2 Thus in Brown v. Maryland,® a license fee imposed by a 
state on the right to sell foreign imports was held to be in effect a tax 
on the foreign goods themselves and was therefore declared uncon- 
stitutional by the Supreme Court of the United States, Chief Justice 
Marshall stating that the prohibition applied so long as goods retained 
their character as foreign imports and until this character had been lost 
by the goods having become mixed up with the general mass of property 
of the state. In so deciding, he laid down the general proposition that 
the character of goods as imports continued while the goods remained 
“the property of the importer, in his warehouse, in the original form or 





12 Wis.2d 567, 87 N.W.2d 481 (1958), cert. granted, 356 U.S. 957 (1958). 

2 MADISON, JOURNAL OF THE CONSTITUTIONAL CONVENTION (August 28, 1787) 
(Scott ed.) 622;-Brown v. Maryland, 25 U.S. 266, 278-79 (1827): 

325 U.S. 266 (1827). 
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package in which it was imported,”* or until used by the importer.” 

This “original package doctrine” has been held to forbid state 
taxation even when the tax was non-discriminatory,® or when the taxed 
goods were being held for use in manufacture.’ The doctrine has been 
held not to apply after the foreign imports have been sold by the 
importer,® or when they have been physically subjected to the manu- 
facturing process.” 

The instant decision holding that the tax on the lumber was con- 
stitutional was unanimous. This holding is substantiated by the United 
States Supreme Court in Hooven & Allison Co. v. Evatt, and was a 
basis for the decision in Gulf Fisheries Company v. Maclnerney."' Aside 
from physical subjection to the manufacturing process through drying, 
the majority in the instant case pointed out that individual pieces of 
lumber are not necessarily original packages;’* and that if the railroad 
cars in which the lumber was shipped could be considered an original 
package,'® removal from the cars would be equivalent to opening an 
original package,’* thereby causing the original package doctrine im- 
munity to cease. 

In the instant case, the upholding of the tax on the veneers was 
not unanimous. The majority based its decision on the finding made 
by the trial court and unchallenged on appeal that 


The purpose for which the veneers were imported was to meet 
the requirements of a going manufacturing concern; and one 
of such requirements was the presence of a stockpile equal to 
minimum current manufacturing requirements.”® 


The Supreme Court of the United States has never ruled on this precise 
point; but in the Hooven & Allison Co. case, the Court reserved judg- 
on such a hypothetical set of facts.’7 


re 





41d. at 280. 

5 Id. at 281. 

6 Low v. Austin, 80 U.S. 29 (1871). 

7 Hooven & Allison Co. v. Evatt, 324 U.S. 652 (1945). 

8 Waring v. Mayor, 75 U.S. 110 (1868). 

® Supra note 7; Gulf Fisheries Company v. MacInerney, 276 U.S. 124 (1928). 

10 Supra note 7. 

11 Supra note 9. 

12 E, J. Stanton & Sons v. Los Angeles County, 78 Cal. App. 2d 181; 177 P.2d 
804, 808 (1947), cert. denied, 332 U.S. 766. 

18 Texas Co. v. Brown, 258 U.S. 466 (1922). 

14 Mexican Petroleum Corp. v. South Portland, 121 Me. 128; 115 Atl. 900 
(1922). 

15 May v. New Orleans, 178 U.S. 496 (1900). 

16 Supra note 1, 87 N.W.2d at 487. 

17 In that case the majority said: “Even though the inventory of raw material 
required to be kept on hand to meet the current operational needs of a manu- 
facturing business could be thought to have then entered the manufacturing process, 
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On the basis of the dual purpose of the constitutional provision, 
it is arguable that in the instant case the tax on the veneers should be 
upheld; the tax is non-discriminatory and its effect as a burden on the 
commerce of other states for which plaintiff's goods may be destined, 
is remote."* This argument at first appears to justify taxation by showing 
the original package doctrine to be too rigid if applied literally to the 
facts in the instant case. The very usefulness of the original package 
doctrine is, however, that it is easy to apply, justifying its rigidity. Any 
solution to the problem of deciding when constitutional immunity from 
taxation ends is certain to be, like the original package doctrine, somewhat 
artificial because the determination of the point at which foreign goods 
have lost their character as imports is highly conceptual. This was 
implied in the Hooven & Allison Co. case where it was said that the 
constitutional immunity must end at a point which is “capable of 
practical determination.”’® 

A new exception to the original package doctrine, though it may 
mitigate the artificiality of its application in a specific case, greatly in- 
creases the impracticality of determining which goods are taxable. The 
exception created in the instant case suggests that the assessor will have 
to make a complex determination as to which goods in the original pack- 
ages are absolutely necessary to the manufacturer as minimum current 
manufacturing requirements. Furthermore, this complex determination 
(the basis for the exception created in the instant case) would, if the 
exception is to be followed in the future, appear to be equally applicable 
to foreign goods in the original packages in the hands of retailers and 
wholesaiers. 

Peter D, Newhouse 





the decision of the Ohio Supreme Court did not rest on that ground, and the record 
affords no basis for saying that any part of petitioner’s fibers, stored in its ware- 
house, were required to meet such immediate current needs. Hence we have no 
occasion to consider that question.” Supra note 7, at 667. 

18 Thomas Reed Powell, commenting on the original package doctrine and 
state taxation of foreign goods, said: “But it does not follow that subjection to a 
general property tax would defeat the constitutional prohibition, unless one takes 
a very literal view of the language of the clause and forgets the circumstances 
which led to the aversion to local power to impose discriminatory barriers against 
other products than those grown or produced in the consuming state.” State 
Taxation of Imports—When Does an Import Cease to be an Import?, 58 Harv. L. 
Rev. 858, 875 n. 62 (1945). 

19In that case the majority said: “[T]he immunity [must], if it is to be 
preserved at all, survive the landing of the merchandise in the United States and 
continue until a point is reached, capable of practical determination, when it can 
fairly be said that it has become a part of the mass of taxable property within a 
state... .” Supra note 7, at 667. 











PER DIEM MEASUREMENT OF PAIN AND 
SUFFERING AS PREJUDICIAL ARGUMENT 


Botta v. Brunner, 


26 N.J. 82, 138 A.2d 713 (1958) 


In action for injuries suffered in an automobile collision, counsel 
for plaintiff, during summation, urged the jury to consider as a basis 
for computing pain and suffering the following per diem formula: 
“How much can you give for pain and suffering? Would 50 cents an 
hour be too high for that kind of suffering?” The trial court considered 
the argument as misconduct, whereas the appellate division sanctioned 
the practice, In the state supreme court the majority disapproved of 
any argument by counsel including a suggestion of a per diem worth 
and expressly overruled previous New Jersey decisions permitting counsel 
to comment on the total sum prayed (the ad damnum clause).’ 

The majority of the courts which have considered the propriety of 
the per diem suggestion, in accord with the instant case, emphasize the 
subjective nature of pain and suffering and find in the per diem figure 
an erroneous attempt to measure pain by establishing an arithmetical 
scale.? Calling upon the jury to first arrive at a per diem worth and 
then through the employment of mortality tables to account for plain- 
tiff’s life expectancy is thought to further compound the possible error 
in the initial per diem figure. In addition, any attempt to equate com- 
pensation for pain and suffering with fixed levels or plateaus of suffering 
fails to recognize that the “threshhold of pain” differs widely among 
individuals.» When changes must be incorporated into the formula 
to cover possible future reductions in degree of pain, the jury’s task 
becomes more complicated and the possibility of error is increased even 
further.* 

The majority of courts and the instant case further disapprove of 





1 Botta v. Brunner, 26 N.J. 82, 138 A.2d 713 (1958). 

2 Gorczyca v. New York, New Haven & Hartford R.R., 141 Conn. 701, 109 
A.2d 589 (1954); Bostwick v. Pittsburgh Rys., 255 Pa. 387, 100 Atl. 123 (1917). 
See Bartlebaugh v. Pennsylvania R.R., 51 Ohio L. Abs. 161, 78 N.E.2d 410 (App. 
Ct.), modified, 150 Ohio St. 387 (1948). No reported Ohio decision has been 
found that is authority for counsels’ right to employ a per diem type argument. 
While on the one hand the Ohio courts have said that the determination of the 
value of pain and suffering is a question within the sole province of the jury, 
Barnett v. Hills, 50 Ohio L. Abs. 208, 79 N.E.2d 691, (App. Ct. 1947) ; on the other, 
a rather wide latitude is accorded counsel during argument, subject only to the 
supervisory discretion of the trial judge. Miller v. Loy, 101 Ohio App. 405, 140 
N.E.2d 38 (1956). 

3 Herb v. Hallowell, 304 Pa. 128, 154 Atl. $82 (1931). 

4 Braddock v. Seaboard Airline R.R., 80 So. 2d 662 (Fla. 1955). The weight 
of authority is against reduction of pain and suffering to present worth. See Annot. 
28 A.L.R. 1174 (1922). 
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the per diem suggestion as an inference by counsel lacking a sufficient 
basis in the evidence. This suggestion takes the place of evidence in the 
mind’s eye of the jury, and admonitions by the court not to consider the 
per diem argument as evidence fail to erase all prejudicial effect.° 
This objection is considered even more appropriate when per diem com- 
putations set forth on a blackboard are constantly referred to by counsel 
during the course of trial.® 

The instant case also detects in the employment of a per diem argu- 
ment by one or both counsel a prejudicial effect on defendant counsel’s 
right to equal opportunity to offer proof and submit arguments thereon. 
Following plaintiff counsel’s suggestion of a per diem worth, defendant 
counsel is placed in the awkward position of attempting to rebut an 
argument finding no basis in the evidence. By adopting a similar per 
diem argument, he fortifies his adversary’s implication that the law 
recognizes pain and suffering as capable of being evaluated on a per 
diem basis, 

Opinions contra to the instant case, in general accord with the 
“Belli approach,”’ see nothing prejudicial in the per diem formula.* 
Where the court instructs the jury not to consider counsel’s statements 
as evidence, these suggestions or computations displayed on the black- 





5 Ahlstrom v. Minneapolis, St. Paul & Sault Ste. Marie Co., 244 Minn. 1, 
68 N.W.2d 873 (1955). But see Boutang v. Twin City Motor Bus Co., 248 Minn. 
240, 80 N.W.2d 30 (1956), where blackboard computations of pain and suffering 
allowed for “illustrative purposes only.” 

6 Kindler v. Edwards, 126 Ind. App. 261, 130 N.E.2d 491 (1955), per diem 
argument sanctioned but blackboard use and view by jury restricted to period of 
argument only. . 

7Melvin M. Belli Sr., ardent advocate of per diem argument, author of: 
THE Use OF DEMONSTRATIVE EVIDENCE IN ACHIEVING THE More ADEQUATE AWARD, 
from an address before the Miss. State Bar Assoc. (June 2, 1951); THE More 
ADEQUATE AWARD (Feb. 1952); MopERN TRIALS (1954). 

8 Jurisdictions sanctioning per diem arguments: Clark v. Hudson, 265 Ala. 
630, 93 So. 2d 138 (1956); Kindler v. Edwards, supra note 6; Aetna Oil Co. v. 
Metcalf, 298 Ky. 706, 183 S.W.2d 637 (1944); Boutang v. Twin City Motor Bus 
Co., supra note 5; Four-County Elec. Power Ass’n v. Clardy, 221 Miss. 403, 73 
So. 2d 144 (1954); J. D. Wright & Son Truck Line v. Chandler, 231 S.W.2d 786 
(Tex. Civ. App. 1950). But see Warren Petroleum Corp. v. Pyeatt, 275 S.W.2d 
216 (Tex. Civ. App. 1955). A per diem type of argument was employed by 
plaintiff’s counsel in Bartlebaugh v. Pennsylvania R.R., Civil No. 170627, C.P. 
Franklin City; aff'd, 51 Ohio L. Abs. 161, 78 N.E.2d 410 (App. Ct.) ; modified, 150 
Ohio St. 387 (1948). After a discussion of the degree of suffering counsel com- 
mented, “You have got to reduce that [suffering], not to its present worth but to 
dollars and cents. This is real pain, it will continue for the remainder of his life. 
Would you say that $75,000. would be too much?” [Record p. 855]. Following a 
run down of the nature of the mental suffering and humiliation counsel said, 
“Would you say that $500. a year for that humiliation and mental suffering would 
be too much? That would be $22,000. based on forty-four years.” [Record p. 858]. 
The above arguments were assigned as error and on appeal the appellate court 
stated, “A rather wide latitude is allowed counsel in argument. . . . Counsel for 
the plaintiff may have exceeded the bounds of propriety, but we do not find the 
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board are thought not to impress the jury unduly.* A jury is more 
likely to make a realistic appraisal of the pain and suffering if shown 
its continuing nature—thus the breakdown per hour, per day, per year.’° 
Counsel’s suggestions are simply comments on pain and suffering already 
shown by competent evidence, and the jury is in a position to pass on 
its credibility."" Since plaintiffs with like injuries suffer according to 
their sensitivity to pain, counsel has a right to include in his argument 
per diem comments peculiar to the nature of plaintiff’s suffering.’ 

Unless the court has made a prior determination that the per diem 
argument is an improper inference or erroneous as an attempt to com- 
pute the price of pain, the contention that defendant counsel is preju- 
diced by the per diem suggestions of his adversary, is, on its own merits, 
questionable. What barrier exists to prevent defendant counsel from 
employing a like but lower per diem argument of his own? Plaintiff 
counsel by affirming a per diem figure that reaches an alarming sum 
may even be “hoist with his own petard” by the skillful ridicule of 
his opponent. In permanent disability cases, where normal physical and 
psychological adaptation is forseeable, defendant counsel, by introducing 
a sliding-scale per diem formula to approximate the expected decrease 
in pain, may even be considered at some advantage. 

The argument that the evidence fails to provide a foundation for 
the per diem suggestion is similarly unconvincing. All concede that the 
jury must observe, weigh and then ultimately equate the evidence of 
pain with a monetary sum; but this same evidence is said not to contain 
a basis for an inference by counsel of a total or per diem worth. While 
the instant case in this respect consistently condemns both the comment 
on total worth and the per diem suggestion, courts permitting the former 
but not the latter are placed in the untenable position of asserting that 
the evidence required to relate the pain to a total money value is some- 
how different from that required to relate the suffering to a portion of 
the total money value—the per diem worth, It is not that the evidence 
will not sustain the per diem inference; the infirmity of the suggestion 
lies on the type of inference being made. Thus the court flatly denies 
the existence of any human ability to equate accurately suffering with a 





remarks of counsel to be so highly prejudicial as to call for a mistrial. The record 
does not show an objection at the time the remark was made and no request was 
made of the court to disregard it.” The result of the case in the Ohio Supreme 
Court is inconclusive. After finding that the trial court used an improper standard 
for measuring future loss of earnings (the only assignment of error considered), 
the court ordered a remittitur of $75,000. from the award of $225,000. 

® Four-County Elec. Power Ass’n v. Clardy, supra note 8; J. D. Wright & 
Son Truck Line v. Chandler, supra note 8. 

10 Bett, THE Use oF DEMONSTRATIVE EVIDENCE IN ACHIEVING THE More 
ADEQUATE AWARD, supra note 7, at 35. 

11 J, D. Wright and Son Truck Line v. Chandler, supra note 8. Cf. Standard 
Sanitary Mfg. Co. v. Brian’s Adm’r, 224 Ky. 419, 6 S.W.2d 491 (1928). 

12 Aetna Oil Co. v. Metcalf, 298 Ky. 706, 183 S.W.2d 637 (1944). 
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per diem worth. In light of the counsel’s right to argue from the 
evidence to any conclusion which the jury is free to reach, the lack 
of objective preciseness in an area of admitted uncertainty would seem 
not to condemn unless the resultant award is unacceptable as well. The 
instant case’s characterization of the per diem suggestion as a “fanciful 
standard” really establishes as the major premise of the court’s entire 
argument the value judgment that the per diem argument leads to an 
overcompensation for pain and suffering. Where the court asserts the 
belief that the jury must remain “uninfluenced” by the per diem com- 
ments of counsel the focus of the court’s attention is really directed at 
the effect on the total award and not the questionable issues of evidence 
and prejudice, 

The apparent misdirection in evaluating the procedural propriety 
of the per diem suggestion mirrors the larger problem of adopting some 
limiting or determining standard for the appraisal of pain and suffering 
awards. Lacking a definitive standard, the difficulty in control and 
direction of the jury award for pain and suffering creates a hesitancy 
on the part of the courts to accept procedural devices which have even 
a probability of increasing the amount of the award. The adoption of 
make-weight arguments to sustain what is in the first instance a value 
judgment doesn’t import any rational predictability into the law and 
in the light of an eventual solution is a step backwards. 


Arthur F. Graham 
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STATE COURT AWARDS DAMAGES IN LABOR DISPUTE 
AFTER NLRB REFUSED JURISDICTION 


Garmon v. San Diego Bldg. Trades Council, 
49 Cal. 2d 595, 320 P.2d 473, cert. granted, 357 U.S. 925 (1958) 


Plaintiffs are partners engaged in the retail lumber and building 
materials business. Their employees are not union members. Defendant 
unions demanded that plaintiffs enter into a union shop agreement, and 
upon refusal, began peaceful picketing of plaintiffs’ place of business. 
The National Labor Relations Board refused to resolve the question of 
plaintiffs’ employee representation because plaintiffs’ annual amount of 
interstate commerce business did not meet the minimum standards set 
by the Board.’ Suit was simultaneously brought in the superior court 
in and for the county of San Diego. The court enjoined the unions 
from further picketing and any other acts tending to injure plaintiffs’ 
business, and awarded $1,000.00 damages. The Supreme Court of 
California, in belief that the state courts were free to act in cases of 
refused NLRB jurisdiction, affirmed.? The court held the unions’ activ- 
ities were an unfair labor practice under Section 8(b)(2) of the National 
Labor Relations Act and “. . . not privileged under the California 
law.”* On certiorari the Supreme Court of the United States vacated 
the judgment and remanded to the California high court.‘ 

The decision of the United States Supreme Court in the principal 
case is founded directly upon Guss v. Utah.’ The major difference 
between the two cases is that the Guss case did not involve a tort action. 
In both cases, a state court is refused jurisdiction to grant injunctive 
relief in a case “affecting” interstate commerce notwithstanding the fact 
that NLRB had refused to assume jurisdiction. The court stated in the 
Guss case that by “affecting commerce,” Congress meant to reach the 
full extent of its power under the commerce clause.® A finding of 
general intent to pre-empt the field was reinforced by the court’s con- 
struction of section 10(a) of the Labor Management Relations Act, 
as having an “inescapable implication of exclusiveness.”’ The greatest 
objection to the Guss decision is the undesirable creation of a “no man’s 
land,” where injunctive relief can be afforded neither in the state nor 
in the federal system.® “Since Congress’ power in the area of com- 





1For an outline of jurisdictional standards to April 30, 1957, see 39 
L.R.R.M. 44. 

245 Cal. 2d 657, 291 P.2d 1 (1955). 

3 Jd. at 666, 291 P.2d at 7. 

4353 U.S. 26 (1957). 

5 353 U.S. 1 (1957). 

6 Jd. at 3. 

7 Id. at 10. 

8]bid. For a discussion of the “No Man’s land” problem in the principal 
case prior to the Guss decision, see Note, 54 Micu. L. Rev. 1180 (1956). 
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merce is plenary, its judgment must be respected whatever policy objec- 
tions there may be to creation of a no-man’s land,” stated the Court.° 
Thus, the question of injunctive relief is definitely settled in favor of 
national uniformity. Further action is, by the Guss decision, left to 
Congress. 

The unsettled issue squarely presented by the principal case is 
whether or not a state court has jurisdiction to award damages arising 
from a labor dispute when the NLRB has refused jurisdiction, even 
though the business affects interstate commerce. In remanding the case, 
the United States Supreme Court did not reach the damages question.’® 
Acting upon the remand, the Supreme Court of California in a 4-3 
decision upheld the award of damages.'’ The majority of the court 
apparently accepted an implied invitation by the United States Supreme 
Court to find a tort under California law.’* The dissent, expressed by 
Judge Traynor, found in the failure to reach the tort question only a 
pursuit of the United States Supreme Court’s “usual policy of judicial 
economy.” 

In its latest decision, the California court found the objectives of 
the union improper and unlawful, since it was in violation of the policy 
stated in section 923 of the California Labor Code. The court also 
suggested that if the employees had been at all organized in their deal- 
ings with their employer, the unions’ activities would have been in viola- 
tion of the California Jurisdictional Strike Act. The count found no 
conflict with federal law and on that basis again took jurisdiction to 
decide the case.’* 

The Supreme Court of the United States upheld state court juris- 
diction to award damages arising from labor disputes affecting interstate 
commerce in United Const. Workers v. Laburnum Const. Corp."® The 
crucial difference between Laburnum and the principal case is that the 
tortious conduct in Laburnum involved violence. The difficulty is crys- 
tallized in the attempt to draw the jurisdictional line. Violence at first 
glance seems to make little difference since a tort is compensable in 
damages regardless of the type of unlawful conduct involved. Both the 
majority and dissent in the principal case recognize the trouble involved 
in a conflict of state and federal policy. The dissent, however, stresses 
danger and possibility of conflict in diverse tribunals more heavily than 
actuality of conflict in each isolated case.’ An artificial jurisdictional 





9353 U.S. 1, 11 (1957). 

10 353 U.S. 26, 29 (1957). 

1149 Cal. 2d 595, 320 P.2d 473 (1958), cert. granted, 357 U.S. 925 (1958). 

12 Jd. at 604, 320 P.2d at 479. 

13 Jd. at 616, 320 P.2d at 485. 

147d. at 604, 320 P.2d at 478. 

15 347 U.S. 656 (1954). 

16 Supra note 11, at 618, 320 P.2d at 487. The possibilities are illustrated by 
Baumgartner’s Elec. Const. Co. v. DeVries, 31 N.W.2d 667 ‘N.D. 1958). In a 
state having a “right to work” law, not only compensatory, but exemplary damages 
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line drawn between tort and injunction would do little to further the 
purpose of uniformity since different tribunals would still have the 
opportunity to interpret both state and federal labor law and policy. 
A line drawn at violence, less arbitrary, insures against labor policy con- 
flicts by limiting state jurisdiction to cases involving the exercise of police 
power and the preservation of public order. If labor policy uniformity 
is sufficient reason to support creation of a “no man’s land” in the area 
of injunctive relief, it would also seem strong enough to prevent the 
drawing of an artificial line between tort and injunction. A line drawn 
at state preservation of order is a more realistic temporary answer. The 
view of the dissent in the principal case is seemingly consistant with the 
policy announced by the United States Supreme Court in Guss v. Utah. 
The majority decision reluctantly yields on the injunction issue but 
maintains a stand on damages which is apparently contrary to the basic 
policy reasoning in the Guss case. As stated by NLRB General Counsel 
Jerome D. Fenton, “[T]o allow state damage remedies for unfair 
labor practices generally may, even though no like remedy can be pro- 
vided by the Board, result in the impairment of a uniform federal labor 
policy.””27 

A recent Congressional appropriation has enabled the NLRB to 
relax its jurisdictional standards enough to encompass part of the juris- 
dictional no-man’s land.’* The response of Congress and the Board to the 
Guss decision is encouraging, if only because it lessens the severity of the 
“no-man’s land” problem, It is even more encouraging, however, for 
the strength it gives to the national uniformity policy expressed in the 
Guss case. As the Board occupies more of its jurisdictional territory, 
the lack of remedy argument becomes less pressing. The United States 
Supreme Court should, therefore, find little necessity for the establish- 
ment of differing rules for tort damages and injunction. 


Leonard S. Sigall 





were awarded on a set of facts substantially similar to those in the principal case. 
17 Address before the Third Annual Southeastern Conference on Current 
Trends in Collective Bargaining held at the University of Tennessee in Knoxville. 
Partially reprinted, 42 Lab. Rel. Rep. 651 (1958). 
1872 Stat. 457 (13 U.S. Code Cong. and Ad. News 2859, August 20, 1958). 
For an outline of the new NLRB standards, effective October 2, 1958, see 42 Lab. 
Rel. Rep. 633. 
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